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H.R. 22, THE POSTAL MODERNIZATION ACT 

OF 1999 


THURSDAY, FEBRUARY 11, 1999 

House of Representatives, 

Subcommittee on the Postal Service, 

Committee on Government Reform, 

Washington, DC. 

The subcommittee met, pursuant to notice, at 10 a.m., in room 
2154, Rayburn House Office Building, Hon. John M. McHugh 
(chairman of the subcommittee) presiding. 

Present: Representatives McHugh, Gilman, LaTourette, Burton, 
Fattah, and Davis of Illinois. 

Staff present: Robert Taub, staff director; Heea Vazirani-Fales, 
counsel; Abigail Hurowitz, clerk; Jane Hatcher son, legislative as- 
sistant; Denise Wilson, minority professional staff member; and 
Jean Gosa, minority administrative staff assistant. 

Mr. McHugh. The Subcommittee on the Postal Service will come 
to order. I would tell you this is the answer of my dreams. Every 
night I wake up and dream I’m sitting here and Chairman Burton’s 
down there. And it’s finally come true. 

Let me welcome you here this morning to the first hearing of this 
subcommittee for the 106th Congress. I am happy to note that, 
with one exception, virtually all of the members of last year’s Con- 
gress have remained on this subcommittee. Some cynics amongst 
you might suggest that’s the legislative equivalent of life without 
parole. I would suggest, however, that it is a tribute to the work 
of this subcommittee and a tribute as well to the cooperative effort 
that we, in my opinion, have enjoyed now for some time. 

To say that the purpose of our meeting here this morning is well 
stated would be an overstatement. If nothing else, the bill we’re 
considering this morning, H.R. 22, is mature. I will not bore all of 
you with a recitation once again of what I feel are its main provi- 
sions, if not its main attractions. 

[The text of H.R. 22 follows:] 
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106th congress 

1st Session 


H. R. 22 

To modernize the postal laws of the United States. 


IN THE HOUSE OF REPRESENTATIVES 
January 6, 1999 

Mr. McHugh (for himself and Mr. Burton of Indiana) introduced the following bill; 
which was referred to the Committee on Government Reform, and in addition to 
the Committee on the Judiciary, for a period to be subsequently determined by 
the Speaker, in each case for consideration of such provisions as fall within the 
jurisdiction of the committee concerned 


A BILL 

To modernize the postal laws of the United States. 

Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, 

SECTION 1. SHORT TITLE) TABLE OF CONTENTS. 

(a) Short Title. — ^This Act may be cited as the “Postal Modernization Act of 
1999”. 

(b) Table of Contents. — The table of contents for this Act is as follows: 

Sec. 1. Short title; table of contents. 

TITLE I— REDESIGNATION OF THE BOARD OF GOVERNORS, THE 
POSTMASTER GENERAL, AND THE POSTAL RATE COMMISSION 

Sec. 101. Redesignation of the Board of Governors, 

Sec. 102. Redesignation of the Postmaster General. 

Sec. 103. Redesignation of the Postal Rate Commission. 

Sec. 104. Other references. 

TITLE II— NEW SYSTEM RELATING TO POSTAL RATES, CLASSES, AND 

SERVICES 

Subtitle A — ^In General 

Sec. 201. Establishment. 

Sec. 202. Amendments to chapter 36. 

Sec. 203. Postal Service Competitive Products Fund. 

Sec. 204. USPS Corporation. 

Sec. 205. Postal and nonpostal products. 

Subtitle B — ^Related Provisions 

Sec. 211. Authority for Postal Regulatory Commission to issue subpoenas. 

Sec. 212. Qualification requirements for Commissioners and Directors. 

Sec. 2 13. Appropriations for the Commission. 

Sec. 214. Change-of-address order involving a commercial mail receiving agency. 

Sec. 215. Rates for mail under former section 4358. 

( 1 ) 
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TITLE in— GENERAL AUTHORITY 

Sec. 301. Rulemaking authority. 

Sec. 302. General duties. 

Sec. 303. Employment of postal police officers. 

Sec. 304. Date of postmark to be treated as date of appeal in connection with the 
closing or consolidation of post offices. 

Sec. 305. Unfair competition prohibited. 

Sec. 306. International postal arrangements. 

Sec. 307. Suits by and against the Postal Service. 

TITLE IV— MISCELLANEOUS PROVISIONS RELATING TO THE BUDGET AND 
APPROPRIATIONS PROCESS 

Sec. 401. Provisions relating to benefits under chapter 81 of title 5, United States 
Code, for officers and employees of the former Post Office Department. 

Sec. 402. Technical and conforming amendments. 

TITLE V— PROVISIONS RELATING TO TRANSPORTATION, CARRIAGE, OR 
DELIVERY OF MAIL 


Sec, 501. Obsolete provisions. 

Sec. 502. Expanded contracting authority. 

Sec. 503. Private carriage of letters. 

Sec. 504. Repeal of section 5403. 

TITLE VI— STUDIES 

Sec. 601. Employee-management relations. 

Sec. 602. Recommendations on universal postal services. 

Sec. 603. Study on equal application of laws to competitive products. 

Sec. 604. Greater diversity in Postal Service executive and administrative schedule 
management positions. 

Sec. 605. Plan for assisting displaced workers. 

Sec. 606. Contracts with women, minorities, and small businesses. 

TITLE VII— INSPECTORS GENERAL 

Sec. 701. Inspector General of the Postal Regulatory Commission. 

Sec. 702, Inspector General of the United States Postal Service to be appointed by 
the President. 


TITLE VIII— LAW ENFORCEMENT 


Subtitle A — Amendments to Title 39, United States Code 


Sec. 801. 
Sec. 802. 
Sec. 803. 
Sec. 804. 


Sec. 811. 
Sec. 812. 
Sec, 813. 
Sec. 814. 
See. 815, 


Make Federal assault statutes applicable to postal contract employees. 
Sexually oriented advertising. 

Allow Postal Service to retain asset forfeiture recoveries. 

Hazardous matter. 

Subtitle B — Other Provisions 

Stalking Federal officers and employees. 

Nonmailability of controlled substances. 

Enhanced penalties. 

Postal burglary provisions. 

Mail, money, or other property of the United States. 


TITLE I— REDESIGNATION OF THE BOARD OP GOVERNORS, THE 
POSTMASTER GENERAL, AND THE POSTAL RATE COMMISSION 

SEC. 101. HEDESIGNATION OF THE BOARD OF GOVERMORS. 

(a) Amendments to Title 39, United St.ates Code.— Title 39, United States 
Code, is amended — 

(1) in sections 102, 202, 204, 205, 402, 414, 1005, 3604, 3621, 3623, 3624, 
3625, 3628, 3641, and 3684, in the analysis for chapter 2 (in the items relating 
to sections 202 and 205, respectively), and in the analysis for chapter 36 (in the 
item relating to section 3625) by striking “Governors” each place it appears and 
inserting “Directors”; and 
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(2) in sections 202, 205, and 1002 by striking “Governor” each place it ap- 
pears and inserting “Directori”. 

(b) Amendment to the Federal Salary Act of 1967. — Section 226(f){E) of the 
Federal Sala^ Act of 1967 (2 U.S.C. 356(E)) is amended by striking “Governors of 
the Board of (xovemors of the United States Postal Service” and inserting “Directors 
of the Board of Directors of the United States Postal Service”. 

(c) Amendments to Title 5, UNiTsa) States Code. — ^Title 5, United States 
Code, is amended in sections 8344(e) and 8468(c) by striking “Governor of the Board 
of Governors of the United States Postal Service” and inserting “Director of the 
Board of Directors of the United States Postal Service”. 

(d) Amendments to the Ethics in Government Act of 1978. — The Ethics in 
Government Act of 1978 (5 U.S.C. App.) is amended — 

(1) in section 101(f)(6) by striking “Governor of the Board of Governors of 
the United States Postal Service” and inserting “Director of the Board of Direc- 
tors of the United States Postal Service”; and 

(2) in sections 103(c) and 106(b)(6) by striking “Governors of the Board of 
Governors of the United States Postal Service" and inserting “Directors of the 
Board of Directors of the United States Postal Service”. 

(e) Amendments to Title 18, United States Code. — ^Title 18, United States 
Code, is amended in sections 1735 and 3061 by striking “Governors” each place it 
appears and inserting “Directors”. 

SEC. 102. REDESIGNATION OF THE POSTMASTER GENERAL. 

(a) Amendments to Title 39, United States Code, — Section 102 of title 39, 
United States Code, is amended by striking “and” at the end of paragraph (3), by 
striking the period at the end of paragraph (4) and inserting and”, and by adding 
at the end the following: 

“(5) ‘Postmaster General’ means the Postmaster General and Chief Execu- 
tive Officer of the United States Postal Service appointed under section 202(a) 
of this title.”. 

(b) Amendments to the Ethics in Government Act of 1978.— The Ethics in 
Government Act of 1978 (5 U.S.C. App.) is amended in sections 101(f)(6), 103(c), and 
106(b)(6) by striking “Postmaster General” and inserting “Postmaster General and 
Chief Executive Officer of the United States Postal Service”. 

(c) Amendments to Title 18, United States Code.— Title 18, United States 
Code, is amended in sections 501, 1703, 1704, and 1709 by striking “Postmaster 
General” each place it appears and inserting “Postmaster General and Chief Execu- 
tive Officer of the United States Postal Service”. 

SEC. lOS. HEDESIGNATION OF THE POSTAL RATE COMMISSION. 

(a) Amendments to Title 39, United States Code.— Title 39, United States 
Code, is amended in sections 404, 1001, 1002, 2003, 3601, 3602, 3603, 3604, 3622, 
3623, 3624, 3625, 3628, 3641, and 3661, in the analysis for chapter 36 (in the item 
relating to subchapter I), and in the heading for subchapter I of chapter 36 by strik- 
ing “Postal Rate Commission” each place it appears and inserting “Postal Regu- 
latory Commission”. 

(b) Amendments to Title 5, United States Code.— Title 6, United States 
Code, is amended in sections 104(1), 306(f), 2104(b), 3371(3), 6314 (in the item relat- 
ing to Chairman, Postal Rate Commission), 5315 (in the item relating to Members, 
Postal Rate Commission), 5514(a)(5)(B), 7342(a.XlXA), 7511(a){l)(B)(ii), 8402(c)(1), 
8423(b)(1)(B), and 8474(cX4) by striking “Postal Rate Commission” and inserting 
“Postal Regulatory Commission”. 

(c) Amendment to the Ethics in Government Act of 1978.— Section 101(f)(6) 
of the Ethics in Government Act of 1978 (5 U.S.C. App.) is amended by striking 
“Postal Rate Commission” and inserting “Postal Regulatory Commission”. 

(d) Amendment to the Rehabilitation Act of 1973.— Section 501(b) of the 
Rehabilitation Act of 1973 (29 U.S.C. 791(b)) is amended by striking “Postal Rate 
Office” and inserting “Postal Regulatory Commission”, 

(e) Amendment to Title 44, United States Code.— Section 3502(6) of title 44, 
United States Code, is amended by striking “Postal Rate Commission” and inserting 
“Postal Regulatory Commission”. 

SEC. 104. other references. 

(a) Board of Governors, etc. — ^Whenever reference is made in any provision 
of law (other than this Act or a provision of law amended by this Act), regulation, 
rule, document, or other record of the United States to the Board of Governors of 
the United States Postal Service (or any Governor or Governors thereoO, such ref- 
erence shall be considered a reference to the Board of Directors of the United States 
Postal Service (or any Director or Directora thereof, as appropriate). 
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(b) Postmaster General. — ^Whenever reference is made in any provision of law 
{other than this Act or a provision of law amended by this Act), regulation, rule, 
document, or other record of the United States to the Postmaster General, such ref- 
erence shall be considered a reference to the Postmaster General and Chief Execu- 
tive Officer of the United States Postal Service. 

(c) Postal Rate Commission. — Whenever reference is made in any provision of 
law (other than this Act or a provision of law amended by this Act), regulation, rule, 
document, or other record of the United States to the Postal Rate Commission, such 
reference shall be considered a reference to the Postal Regulatory Commission. 

TITLE II— NEW SYSTEM RELATING TO POSTAL RATES, CLASSES, AND 

SERVICES 

Subtitle A — General 


SEC. 201. ESTABLISHMENT. 

(a) In General. — ^Title 39, United States Code, is amended by adding after 
chapter 36 the following: 

“CHAPTER 37— NEW SYSTEM FOR ESTABLISHING POSTAL RATES, 
CLASSES, AND SERVICES 

“SUBCHAPTER I— DEFINITIONS 


“Sec. 

“3701. Definitions. 

“3702. Free mailing privileges imaffected. 

“SUBCHAPTER II— BASELINE RATES 

“3721. Determination of baseline rates. 

“3722. Provisions relating to reduced-rate categories of mail. 

“3723. Automatic termination of any rate case that may be pending. 

“SUBCHAPTER III— RATES FOR PRODUCTS IN THE NONCOMPETITIVE 
CATEGORY OF MAIL 

“3731. Applicability; definitions. 

“3732. Limitations on rates. 

“3733. Adjustment factor. 

“3734. Action of the Board. 

“SUBCHAPTER IV— RATES FOR PRODUCTS IN THE COMPETITIVE 
CATEGORY OF MAIL 

“3741. Applicability; definition. 

“3742. Action of the Board. 

“3743. Provisions applicable to competitive products individually. 

“3744. Provisions applicable to competitive products collectively. 

“SUBCHAPTER V— MARKET TESTS OF EXPERIMENTAL PRODUCTS 

“3751. Market tests of experimental noncompetitive products. 

“3752. Market tests of experimental competitive products. 

“3753. Large-scale market tests. 

“3754. Adjustment for inflation. 

“3755. Conversion to permanence. 

“3756. Effective date. 

“SUBCHAPTER VI— PROVISIONS RELATING TO THE INTRODUCTION AND 
CATEGORIZATION OF PRODUCTS 

“3761. Criteria for the identification of noncompetitive and competitive products. 
“3762. New noncompetitive products. 

“3763. New competitive products. 

“3764. Transfers of products between categories of mail. 

“3765. Transition provisions for new or transferred noncompetitive products. 
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“SUBCHAPTER VH-tREPORTljsTG REQUIREMENTS AND RELATED 
PROVISIONS 

“3771. Annual reports by tl^e Commission. 

“Zn2. Annual reports to th^ Commission. 

“3773. Annual determination of compliance. 

“3774. Other reports. 


“SU8CHAPTER I— DEFINITIONS 

“!!3701. Definitions 

“For purposes of this chapter: 

“(1) Product. — ^The term “produet’ means a class of mail or type of postal 
service, including — 

“(A) a subclass or other similar subordinate xmit thereof; and 

“(B) the next level of suborditiate units thereof {below the first level of 

subordinate units, as referred to tin. subparagraph (A)). 

“(2) Rate. — ^T he term ^te’, as used with respect to any products, includes 
fees for postal services. 

“(3) Product in the noncompetitive cateooey of mail.— The term ‘prod- 
uct in the noncompetitive category of mail’ or ‘noncompetitive product’ means 
a product subject to subchapter III. 

“(4) Product in the competitive category of mail.— The term ‘product 
in the competitive category of mail’ or ‘competitive product’ means a product 
subject to subchapter IV. 

“(5) Consumer price index.— The term ‘Consumer Price Index’ means the 
Consumer Price Index for All Urban Consumers published monthly by the Bu- 
reau of Labor Statistics of the Department of Labor. 

“(6) Year. — ^T he term ‘yeaF means a fiscal year. 

“§ 3702. Free mailing privileges unaffected 

“Nothing in this chapter shall be considered to affect any free mailing privileges 
accorded under any of sections 3217 or 3403 through 3406. 

“SUBCHAPTER 11— BASELINE RATES 
“§3721. Determination of baseline rates 

“(a) Requirement That a Ratemaking Request Be Made.— The Postal Service 
shall, during the 18-month period beginning on the date of enactment of this chap- 
ter, submit a request under section 3622 for a recommended decision by the Postal 
Regulatory Commission on rates for aH products in the noncompetitive category of 
mail and all products in the competitive category of mail. 

“(b) Policies and Criteria. — The request under subsection (a) shall be made 
in accordance with the same policies and criteria as would otherwise apply in the 
case of a request made under section 3622, except that — 

“(1) in applying section 3621, any determination of total estimated costs of 
the Postal Service shall be made without including any provision for contin- 
gencies; and 

“(2) to the extent that any class of mail or kind of mailer under section 
3626(a) is involved, such request shall be made in conformance with the re- 
quirements of section 3722. 

“(c) Procedures for Consideration.— 

“(1) In general. — Except as otherwise provided in subsection (b) or any 
other provision of this subchapter, the request made under subsection (a) shall 
be considered and acted on in the same way as any other request made under 
section 3622. 

“(2) Additional authority. — ^For piuqjoses of the request made under sub- 
section (a), section 3622(b) shall be applied as if it had been amended by insert- 
ing after ‘the policies of this title’ the following: ‘{including the second sentence 
of section 3621)’. 

“(d) Effective Date of Any Rates Established Pursuant to Request.— A ll 
rates established pursuant to the request made under subsection (a) shall take ef- 
fect as of the same date, determined in accordance with applicable provisions of 
chapter 36, but in no event later than the last day of the 18-month period beginning 
on the date on which such request is made. 

“(e) Definition of Baseline Rates.— 

“(1) In general.— Subject to section 3722(c), for purposes of this title, the 
baseline rate for each product shall be the rate in effect for such product as of 
the applicable date under paragraph (2), irrespective of whether — 
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“(A) any rate change is in fact requested for such product under sub- 
section (a); 

“(B) ratemaking proceedings are in fact completed by such date; or 
“(C) the rate in effect for such product as of such date is a permanent 
or temporary one. 

“(2) Date as of which baseline rates are to be determined.— T he appli- 
cable date under this paragraph shall be — 

“(A) the date as of which any baseline rates, established pursuant to 
the request made under subsection (a), are to take effect in accordance wdth 
subsection (d); or 

“(B) if subparagraph (A) does not apply (whether because proceedings 
under chapter 36 are not completed before the deadline under subsection 
(d) or otherwise), the last day of the 18-month period referred to in sub- 
section (d). 

“§ 3722. Provisions relating to reduced-rate categories of Bsail 

“(a) Definitions. — ^For purposes of this section, the terms ‘costs attributable’ 
and ‘regular-rate categoiy’ have the same meanings as are given them by section 
3626(a). 

“(b) Requirement.— 

“(1) In general. — Notwithstanding any other provision of this title (but 
subject to paragraph (3)), the rate established under this chapter for a product 
within a reduced-rate category of mail (as referred to in section 3721(b)(2)), in- 
cluding the baseline rate therefor (if applicable), may not exceed — 

“(A) in the case of a competitive product, the rate described in para- 
graph (2); or 

“(B) in the case of a noncompetitive product, the lesser of— 

“(i) the rate described in paragraph (2); or 

“(ii) the highest rate allowable for such product under subsection 
(c) or (d) of section 3732, whichever is less. 

“(2) Rate described. — The rate described in this paragraph is, with respect 
to any product, the rate that would then be in effect for such product if estab- 
lishea under section 3626(a) in conformance with the requirement that — 

“(A) the estimated costs attributable (expressed on a per-unit basis) 
used in establishing such rate, not exceed 

“(B) the estimated costs attributable (similarly eimressed) used in es- 
tablishing the rate that is to be concurrently in effect for the same product 
within the most closely corresponding regular-rate catego^, 

“(3) Noncompetitive product minimum. — Nothing in this subsection shall 
be considered to waive the limitation set forth in section 3732(b) (relating to the 
minimum rate required for a noncompetitive product). 

“(c) Self-Executing Correction Mechanism.— I f the baseline rate for a prod- 
uct would not otherwise be in compliance with subsection (b), such rate shall be re- 
duced by the minimum amount necessary in order to achieve compliance. 

“§ 3723. Automatic termination of any rate case that may be pending 

“To the extent that any proceedings relating to a request made under section 
3622 before the date of enactment of this chapter remain pending as of such date 
of enactment, any further action taken in connection with such request shall be null 
and void. 

“SUBCHAPTER III— RATES FOR PRODUCTS IN THE NONCOMPETITIVE 
CATEGORY OF MAIL 

“i 3731. Applicability; definitions 

“(a) Applicability. — This subchapter applies with respect to the products in the 
first, second, third, and fourth baskets of products, respectively. 

“(b) Definitions. — ^For purposes of this subchapter: 

“(1) First basket of products.— T he term 'first basket of products’ 
means — 

“(A) single-piece first-class letters (both domestic and international); 

“(B) single-piece first-class cards (both domestic and international); 

“(C) single-piece parcels (both domestic and international); and 
“(D) special services. 

“(2) Second basket of products.— The term ‘second basket of products’ 
means all first-class mail not in the first basket of products. 

“(3) Third basket of producib.— The term ‘third basket of products’ 
means periodicals. 
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“(4) Fourth basket of products.— T he term ‘fourth basket of products’ 
means standard mail (except for parcel post). 

“(c) Rule of Construction.— 

“(1) In general. — ^Except as provided in paragraph (2), mail matter re- 
ferred to in paragraphs (1) through (4) of subsection (b) shall, for purposes of 
such paragraphs, be considered to have the respective meanings given them 
under the mail classification schedule (as defined by section 3623) as of the ef- 
fective date of this chapter. 

“(2) Updates. — ^The Postal R^ulatory Commission shall, whenever any rel- 
evant change occurs (whether pursuant to a product transfer under section 
3764, the reclassification of a product under section 3623, or the introduction 
of a new noncompetitive product under section 3762), prescribe new lists of 
products within the respective baskets described in subsection (b). The revised 
lists shall indicate how and when any previous lists (including under subsection 
(b)) are superseded, and shall be published in the Federal Register. 

“§3732. Limitation on rates 

“(a) In General.— E xcept as otherwise provided in this subchapter, the rate in 
effect for a noncompetitive product may not, during any year in a ratemaking cycle 
(as defined in section 3733(a)) — 

“(1) be less than the minimum rate required for such product in such year, 
as determined under subsection (b); 

“(2) be greater than the maximum rate allowable for such product in such 
year, as determined under subsection (c); or 

“(3) be changed by a percentage that would cause such rate to fall outside 
of the range allowable for such product in such year, as determined under sub- 
section (d). 

Nothing in paragraph (3) shall be considered to authorize the establishment of any 
rate less than the minimum rate required under paragraph (1) or greater than the 
maximum rate allowable under paragraph (2). 

“(b) Minimum Rate Required. — ^For purjmses of this section, the minimum rate 
required for a product in a year is the minimum rate which, if kept in effect for 
such product throughout the year (or, if implemented after the start of the year, 
throughout the remainder of the year, but taking into account all revenues from 
such product that are attributable to earlier periods in the same year) will be suffi- 
cient to ensure that such product will bear the direct and indirect postal costs at- 
tributable to such product for such year. 

“(c) Maximum Rate Allowable.— 

“(1) In general. — ^For purposes of this section, the maximum rate allowable 
for a product in a par shall be equal to the rate determined by increasing or 
decreasing (as applicable) — 

“(A) the maximum rate allowable for such product under this sub- 
section in the year preceding the year for which the maximum rate allow- 
able is being determined (disregarding any rounding rules), by 

“(B) the percentage adjustment applicable for the year for which the 
maximum rate allowable is being determined, as determined under para- 
graph (2). 

“(2) Pehcentage adjustment appucable. — For purposes of this section, 
the percentage adjustment applicable shall, for any year, be equal to — 

“(A) the change in the Consumer Price Index for such year, adjusted 
by 

“(B) the adjustment factor for such year. 

“(3) Definitions. — ^For purposes of this section; 

“(A) Change in the consumer price index.— The change in the Con- 
sumer Price Index for a year shall be equal to the percentage (expressed 
as a positive value, a negative value, or zero, as the case may be) by which 
the Consumer Price Index for the preceding year differs from the Consumer 
Price Index for the second preceding year. 

“(B) Consumer price index for a year.— The Consumer Price Index 
for a year is the average of the Consumer Price Index for the 12-month pe- 
riod ending on June 30th of such year. 

“(C) Adjustment factor. — The adjustment factor for any year shall be 
determined in accordance with section 3733. 

“(4) Special rule. — ^For purposes of determining the maximum rate allow- 
able for any particular product during the first year of the first ratemaking 
cycle, paragraph (IXA) shall be appliM by substituting ‘the baseline rate for 
such product’ for ‘the maximum rate allowable for such product under this sub- 
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section in the year preceding^ the year for which the maximum rate allowable 
is being determined (disregarding any rounding rules)’. 

“(5) Rounding rude. — ^The maximum rate allowable for a product within 
the first basket of products shall be equal to the rate determined for such prod- 
uct under this subsection (disregarding this paragraph), rounded to the nearest 
cent (rounding Vc of a cent to the next higher cent). 

“(d) Range ALLOWABLE,~For pu^oses of this section, the range allowable for 
a product in any year is the range delimited by — 

“(1) a maximum rate equal to the rate determined by increasing or decreas- 
ing (as applicable) — 

“(A) the rate last in effect for such product before the start of such year, 
by 

“(B) the percentage equal to the percentage adjustment applicable with 
respect to such product for such year, plus 2 percent; and 
“(2) a minimum rate equal to the rate determined by increasing or decreas- 
ing (as applicable) — 

*(A) the rate last in effect for such product before the start of such year, 
by 

“(B) the percentage equal to the percentage adjustment applicable with 
respect to such product for such year, minus 2 percent. 

For purposes of applying paragraphs (IXB) and (2)(B) in any year, the Board of Di- 
rectors may, in a manner consistent with the policies of this title and the require- 
ments of this subchapter, establish a single percentage which shall be lower than, 
and which shall be substituted for, the percentage adjustment applicable that would 
otherwise be applied under both of those paragraphs in such year. Such single per- 
centage shall be the same for every product in the noncompetitive category. 

“§ 3733. Adjustment factor 

“(a) Definition of RATEivLuaNG Cycle. — 

“(1) In general. — For purposes of this title, the term “ratemaking cycle’ 
means — 

“(A) the 5-year period beginning on the first day of the second year be- 
ginning after the date as of which me baseline rates are determined under 
section 3721(e)(2); and 

“(B) each 5-year period beginning on the day after the last day of the 
Immediately preceding 5-year period under this subsection. 

“(2) Earlier commencement date.— The Postal Reg^atory Commission 
may advance the commencement date of the first ratemaking cycle to the date 
which occurs 1 year earlier than the date that would otherwise apply under 
subparagraph (1)(A), but only if that earlier date does not precede the date as 
of which all requirements of this section have been completed with respect to 
such cycle. 

“(b) Procedures for Determining Adjustment Factor. — 

“(1) Commencement of proceedings. — 

“(A) In general. — Except as provided in subparagraph (B), the Postal 
Regulatory Commission shall, beginning in September of the second year 
before the start of each ratemaking cycle, provide the opportunity for a 
hearing on the record under sections 556 and 557 of title 5 to the Postal 
Service, users of the mails, and an officer of the Commission who shall be 
required to represent the interests of the general public, with respect to the 
adjustment factor to be established for the upcoming ratemaking cycle. 

“(B) Exception.— F or purposes of the first hearing under this sub- 
section, proceedings shall be commenced during the second month begin- 
ning on or after the date as of which the baseline rates are determined 
under section 3721(e)(2). 

“(2) Rlt.es of proceedings. — In order to conduct its proceedings with ut- 
most expedition consistent with procedural fairness to the parties, the Commis- 
sion may (without limitation) adopt rules which provide for — 

“(A) the advance submission of written direct testimony; 

“(B) the conduct of prehearing conferences to define issues, and for 
other purposes to insure orderly and expeditious proceedings; 

“(C) discovery both from the Postal Service and the parties to the pro- 
ceedings; 

“(D) limitation of testimony; and 

“(E) the conduct of the entire proceedings off the record with the con- 
sent of the parties. 

“(3) Printing and notice requirements, — The Commission’s decision and 
the record of the Commission’s hearings shall be made generally available at 
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the time the decision is issued and shall be printed and made available for sale 
by the Public Printer within 10 days following the day the decision is issued. 
“(4) Timing.— 

“(A) In general. — Except as provided in subparagraph CB), all actions 
required of the Commission under this section, including those required 
under paragraph (3), shall be completed by the end of the year preceding 
the commencement of the ratemaking cycle to which the decision relates. 

“(B) Exception.— In any case in which the Commission determines 
that the Postal Service has unreasonably delayed any proceedings under 
this section by failing to respond within a reasonable time to any lawful 
order of the Commission, the Commission may extend the deadline de- 
scribed in subparagraph (A) by one day for each day of such delay. 

“(C) Effect of delay on hatemaking authority.— No rate change for 
any noncompetitive product may take effect during any period of delay. .For 
purposes of the preceding sentence, the term ‘period of delay* means, in the 
circumstance described in subparagraph (B), the period beginning on the 
day following the original deadline (as described in subparagraph (A)) and 
ending on the date of the new deadline (as determined under subparagraph 
(B)). 

“(c) Requirements Relating to the Establishment of Adjustment Fac- 
tor. — 

“(1) In general,— An adjustment factor shall be established in accordance 
with — 

“(A) the policies of this title; and 

“(B) the best evidence of likely Postal Service productivity, and of spe- 
cific sources of cost savings to the Postal Service, during the ratemaking 
cycle to which an adjustment factor is to apply. 

“(2) Requirement that .adjustment factor be a negative value or 
ZERO.— 

“(A) In general,— Except as provided in subparagraph (B), an adjust- 
ment factor may be no greater than zero. 

“(B) Exceptions. — ^A positive adjustment factor may be established 
only upon a written determination bji the Postal Regulatory Commission 
that an exception to subparagraph (A) is necessary — 

“(i) because of any new and significant statutorily imposed funding 
obligations not fully funded through appropriations; or 

“(ii) because postal revenues during the upcoming ratemaking cycle 
would otherwise be insufficient to enable the Postal Service, under best 
practices of honest, efficient, and economical management, to maintain 
and continue the development of postal services of &e kind and quality 
adapted to the needs of the United States. 

A determination under clause (ii) shall take into account costs anticipated 
by the Postal Service for the period of time involved, such as wages, bene- 
fits, and transportation costs, consistent with the provisions of subsection 

“(d) Same Adjustment Factor To Be Uniformly Applied to All Prod- 
ucts. — ^For purposes of each year in a ratemaking cycle, the same adjustment factor 
shall apply — 

“(1) to all baskets under section 3731; and 
“(2) to all products within each such basket. 

“(e) How AN Adjustment Factor Is To Be Expressed and Applied.— 

“(1) How AN adjustment FACTOR IS TO BE EXPRESSED. — ^An adjustment fac- 
tor established under this section shall be expressed as a percentage, 

“(2) How AN adjustment FACTOR IS TO BE APPLIED.— To adjust a change 
in the Consumer Price Index by an adjustment factor, the magnitude of the ad- 
justment factor shall— 

“(A) if the adjustment factor is a positive value, be added to the change 
in the Consumer Price Index; or 

“(B) if the adjustment factor is a negative value, be subtracted from the 
change in the Consumer Price Index. 

“(0 Exigent Circumstances. — 

“(1) In general. — Notwithstanding subsection (d), upon a majority vote of 
the members of the Board of Directors then holding office, the Postal Service 
may request the Postal Regulatory Commission to render a decision on chang- 
ing the adjustment factor to be applied during the then current ratemaking 
cyde (after having previously been established under this section for such 
cycle). 



11 


10 

“(2) Conditions. — A request made under paragraph (1) may be granted 
only upon a written determination by the Commission that the change re- 
quested is justified by one or more of the same reasons as would justify the es- 
tablishment of a positive adjustment factor (as set forth in subsection (c)(2XB)). 
“(3) Effect; duration. — A change granted under this subsection — 

“(A) shall supersede the adjustment factor that would otherwise apply 
under this section (with appropriate changes to the respective limitations 
under paragraphs (2) and (3) of section 3732(a)); and 

“(B) shall remain in effect for the rest of the ratemaking cycle involved, 
subject to paragraph (5). 

“(4) Expedited consideration. — ^A request made under paragraph (1) shall 
be acted on under this section in the same manner as if initiated under sub- 
section (b)(1), except that a decision on any such request shall be rendered not 
later than 6 months after the date on which the request is made. 

“(5) Frequency. — ^Nothing in this section shall be considered to limit the 
number of times this subsection may be invoked during a ratemaking cycle. 

“(g) Postal Regulatory Commission Not To Interfere With Collective 
Bargaining. — It is the sense of the Congress that nothing in this section should re- 
strict, expand, or otherwise affect any of the rights, privileges, or benefits of either 
employees of the United States Postal Service, or labor organizations representing 
employees of the United States Postal Service, under chapter 12 of this title, the 
National Labor Relations Act, any handbook or manual affecting employee labor re- 
lations within the United States Postal Service, or any collective bargaining agree- 
ment. 

“§ 3734. Action of the Board 

“(a) Authority To Establish Rates. — ^The Board of Directors, with the written 
concurrence of a majority of all of the members of the Board then holding office, 
shall establish rates for products in the noncompetitive category of mail in accord- 
ance with the requirements of this subchapter and the policies of this title. 

“(b) Procedures.— 

“(1) In general. — Rates shall be established in writing, complete with a 
statement of explanation and justification. 

“(2) Publication. — The Board shall cause each such decision (complete 
with the accompanying statement) and the record of the Board’s proceedings to 
be published in the Federal Register at least 45 days before the rate or rates 
to which they pertain are to take effect. 

“(c) Limitations on Authority. — 

“(1) In general. — Except as provided in paragraph (2) — 

“(A) Frequency. — Ratemaking authority under this section may not be 
exercised more than once for purposes of any year. 

“(B) Uniform effective date. — ^All changes in rates pursuant to this 
section in a year shall take effect on the same date. 

“(2) Exception for change due to exigent circumstances. — 

“(A) In general. — If the maximum rate allowable for a product in a 
year changes pursuant to a request granted under section 3733(f), then, in 
the event that ratemaking authority under this section was previousiy exer- 
cised with respect to such product for such year, such rate may be modified, 
not more than once more in such year, based on the change in the maxi- 
mum rate allowable (and the corresponding change in the range allowable). 

“(B) Uniform effective date. — ^Ali changes in rates pursuant to this 
paragraph shall, to the extent based on the same set of changes (as referred 
to in subparagraph (A)), take effect beginning on the same date. 

“SUBCHAPTER IV— RATES FOR PRODUCTS IN THE COMPETITIVE 
CATEGORY OF MAIL 

“S3741. Applicability; definition 

“(a) Applicability. — ^This subchapter applies with respect to — 

“( 1) priority mail; 

“(2) expedited mail; 

“(3) mailgrams; 

“(4) international mail; and 
“(5) parcel post; 

except that this subchapter does not apply with respect to any product then cur- 
rently in the noncompetitive category of mail. 
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“(b) Definition. — ^For purposes of this subchapter, the term ‘costs attributable’, 
as used with respect to a product, means the direct and indirect postal costs attrib- 
utable to such product. 

“(c) Rule op Construction.— 

“(1) In general. — ^Except as provided in paragraph (2), mail matter re- 
ferred to in paragraphs (1) through (5) of subsection (a) shall, for purposes of 
such paragraphs, be considered to have the respective meanings given them 
under the mail classification schedule (as defined by section 3623) as of the ef- 
fective date of this chapter. 

“(2) Updates. — The Postal Regulatory Commission shall, whenever any rel- 
evant change occurs (whether pursuant to a product transfer under section 3764 
or an action taken under section 3763), prescribe new lists of the products to 
which this subchapter applies. The revised lists shall indicate hov? and when 
any previous lists (including under subsection (a)) are superseded, and shall be 
published in the Federal Register. 

“§3742. Action of the Board 

“(a) AuTHOBiTy To Establish Rates.— The Board of Directors, with the vraitten 
concurrence of a majority of all of the members of the Board then holding office, 
shall establish rates for products in the competitive category of mail in accordance 
with the requirements of this subchapter and the policies of this title. 

“(b) Procedures. — Section 3734(b) shall apply with respect to rates and deci- 
sions under this section, except that for purposes of this section, section 3734(b) 
shall be applied by substituting ‘by such date before the effective date of any new 
rates as the Board considers appropriate’ for ‘at least 45 days before the rate or 
rates to which they pertain are to take effect’. 

“(c) Effective Date.— 

“(1) In general. — ^E xcept as provided in paragraph (2), the ratemaking pro- 
visions of this subchapter shall be effective beginning with the rates to be estab- 
lished for the first year beginning on or after the date as of which the baseline 
rates are determined under section 3721(e)(2). 

“(2) Exception. — ^The ratemaking provisions of this subchapter shall, with 
respect to all international mail as to which this subchapter applies, be effective 
beginning on the date as of which the baseline rates are determined under sec- 
tion 3721(e)(2), subject (until the entirety of this subchapter becomes effective 
in accordance with paragraph (1)) only to the requirement under section 
3743(a). 

“§3743. Provisions applicable to competitive products individually 

“(a) In General. — Rates for products in the competitive categoir of mail shaU 
be established in a manner such that each such product shall bear the costs attrib- 
utable to such product in such year. 

“(b) Treatment op Shortfalls.— I f revenues derived from a competitive prod- 
uct in any year are not sufficient to meet the costs attributable to such product for 
such year, the shortfall shall be made up in accordance with section 3744(cXl). 

“(c) Mandatory Discontinuance of Loss-Making Products. — 

“(1) In general. — If a competitive product persistently fails to cover the 
costs attributable to such product, the Postal Regulatory Commission may, in 
accordance with procedures which the Commission shall prescribe and after 
considering all relevant circumstances, order the Postal Service to discontinue 
such product permanently. 

“(2) Procedures. — ^The procedures prescribed to carry out this subsection— 
“(A) shall provide the opportunity for a hearing on the record under 
sections 556 and 557 of title 6 to the Postal Service, users of the mall, and 
an officer of the Commission who shall be required to represent the inter- 
ests of the general public; 

“(B) may include rules of proceedings that provide for any procedure or 
other matter listed under section 3733(W(2); and 

“(C) shall require that any final decision be accompanied by a state- 
ment setting forth the reasons therefor. 

“§ 3744. Provisions applicable to competitive products collectively 

“(a) Cost-Coverage Requirement. — 

“(1) In general.— R ates for competitive products shall be established in a 
manner such that the cost-coverage ratio for all competitive products (collec- 
tively) shall, for each year to which this subchapter applies (as referred to in 
section 3742(c)), be at least equal to the cost-coverage ratio for such year for 
all competitive and noncompetitive products (collectively). 
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“(2) Cost-coverage ratio. — ^F or purposes of this section, the term ‘cost-cov- 
erage ratio’ means, for the products and year involved, the ratio that — 

“(A) total revenues from those products in such year, bears to 
“(B) total costs attributable to those products in such year. 

“(b) Adjustment for Special Circumstances. — The Postal Regulatory Com- 
mission may, by rule, and in order to ensure that ratios under this section appro- 
priately compensate for any significant and objective differences in the nature and 
composition of costs attributable to competitive and noncompetitive products, respec- 
tively, provide for the exclusion of such costs attributable as the Commission consid- 
ers to be uniquely or dimroportionately associated with either category of products, 
“(c) Special Rules To Make Up for Certain Shortfalls. — 

“(1) Subtraction to make up for any shortfall described in section 
3743(b). — In any year in which a shortfall described in section 3743(b) occurs in 
the case of any competitive product, an amount equal to the amount of such 
shortfall shall, for purposes of determining whether the requirement under sub- 
section (a) has been satisfied in such year, be subtracted from total revenues 
derived from all competitive products (collectively) in such year. Nothing in the 
preceding sentence shall be considered to permit or require that the same 
amount be concurrently subtracted from total revenues derived from competi- 
tive and noncompetitive products (collectively). 

“(2) Subtraction to make up for any shortfall in contributions to- 
ward institutional costs in a previous year. — If, in any year, the require- 
ment under subsection (a) is not met (determined applying the provisions of 
subsection (b), paragraph (1), and this paragraph based on any failure to satisfy 
subsection (a) in the previous year), the difference between the total revenues 
considered to have been derived from competitive products in the year involved 
(determined applying such provisions), and the minimum amount of total reve- 
nues from competitive products which would have been required in order to sat- 
isfy subsection (a) (determined applying such provisions), shall, for purposes of 
determining whether the requirement under subsection (a) is met in the follow- 
ing year, be subtracted from total revenues derived from competitive products 
(collectively) in such following year. Nothing in the preceding sentence shall be 
considered to permit or require that the same amount be concurrently sub- 
tracted from total revenues derived from competitive and noncompetitive prod- 
ucts (collectively). 

“(d) Phasein Authority. — I f necessary in order to afford the Postal Service an 
opportunity to increase efficiency to competitive market levels, the Postal Regu- 
latory Commission may, by written determination made as part of its first adjust- 
ment factor case under section 3733, provide for the phasein of subsection (a) over 
the course of the first ratemaking cycle. If the Commission grants relief under this 
subsection, it shall review the continuing need for and the extent of such relief an- 
nually. 

“SUBCHAPTER V— MARKET TESTS OF EXPERIMENTAL PRODUCTS 
“§ 3751. Market tests of experimental noncompetitive products 

“(a) Authority. — 

“(1) In general. — ^The Postal Service may conduct market tests of experi- 
mental noncompetitive products in accordance with this section. 

“(2) Provisions waived. — A product shall not, while it is being tested under 
this section, be subject to the requirements of section 3623 (relating to mail 
classification), section 3732 (relating to limitations on rates), or section 3762 (re- 
lating to new noncompetitive products). 

“(b) Conditions. — A product may not be tested under this section unless it sat- 
isfies each of the following: 

“(1) Significantly different product. — The product is, from the view- 
point of mail users, significantly different from all products offered by the Post- 
al Service within the 2-year period preceding the start of the test. 

“(2) Dollar-amount limitation. — ^The total revenues that are anticipated, 
or in fact received, by the Postal Service from such product do not exceed 
$10,000,000 in any year, subject to section 3754. 

“(3) Market disruption. — The introduction or continued offering of the 
product will not cause unreasonable market disruption (either for competitive 
or noncompetitive products). 

“(4) Correct categorization. — ^T he testing of the product under this sec- 
tion is consistent with the criteria under section 3761(b)(2). 

“(c) Notice. — At least 30 days before initiating a market test under this section, 
the Postal Service shall file with the Postal Regulatory Commission and publish in 
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the Federal Register a notice setting out the basis for the Postal Service’s deter- 
mination that the market test is covered by this section and describing the nature 
and scope of the market test. 

“(d) Duration. — 

“(1) In general. — market test of a product under this section may be 
conducted over a period of not to exceed 24 months. 

“(2) Extension AOTHORny. — ^If necessary in order to determine the feasibil- 
ity or desirability of a product being tested under this section, the Postal Regu- 
latory Commission may, upon written application of the Postal Service (filed not 
later than 60 days before the date as of which the testing of such product would 
otherwise be scheduled to terminate under paragraph (1)), extend the testing 
of such product for not to exceed an additional 12 months. 

“(e) Cancellation. — ^If the Postal Regulate^ Commission at any time deter- 
mines that a market test under this section fails, with respect to any particular 
product, to meet one or more of the conditions set forth in subsection (b), it may 
issue any order that would be allowable under section 3662(c)(6). A determination 
under tins subsection shall be made in accordance with such procedures as the Com- 
mission shall by regulation prescribe. 

“§ 3752. Market tests of experimental competitive products 

“(a) Authority. — 

“(1) In general. — The Postal Service may conduct market tests of experi- 
mental competitive products in accordance with this section. 

“(2) Provisions waived. — ^Any noncompliance with section 3743(a) (relating 
to costs-attributable requirement) on the part of a product shall not, if it occurs 
while such product is being tested under this section, be taken into account for 
purposes of any sanction or other action that might otherwise be permitted or 
required under any of the following: 

“(A) Section 3662(cX3) (relating to ordering the adjustment of rates to 

lawful levels pursuant to a rate complaint). 

“(B) Section 3743(c) (relating to mandatory discontinuance of loss-mak- 
ing products^ 

“(C) Section 3773(e) (relating to use of profits). 

“(3) Provisions not waived. — Nothing in this section shall be considered 
to permit or require the exclusion of any costs or revenues that are attributable 
to a product that is being tested under this section from any determination 
under section 3744 (relating to provisions applicable to competitive products col- 
lectively). 

“(b) Conditions. — A product may not be tested under this section unless it sat- 
isfies each of the following: 

“(1) Significantly' different product.— The product is, from the view- 
point of mail users, significantly different from all products offered by the Post- 
al Service within the 2-year period preceding the start of the test. 

“(2) Dollar-amount limitation.— The total revenues that are anticipated, 
or in fact received, by the Postal Service from such product do not exceed 
$10,000,000 in any year, subject to section 3754. 

“(3) Market disruption. — The introduction or continued offering of the 
product will not cause unreasonable market disruption (either for competitive 
or noncompetitive products). 

“(4) Correct categorization. — The testing of the product under this sec- 
tion is consistent with the criteria under section 3761(b)(2). 

“(c) Notice.— 

“(1) In general. — ^At least 30 days before initiating a market test under 
this section, the Postal Service shall file with the Postal Regulatory Commission 
and publish in the Federal Rcrister a notice setting out the basis for the Postal 
Service’s determination that <£e market test is covered by this section and de- 
scribing the nature and scope of the market test 

“(2) Safegu.ards. — ^The provisions of section 3604(g) shall be available with 
respect to any information required to be filed under paragraph (1) to the same 
extent and in the same manner as in the case of any matter described in section 
3604(g)(1). Nothing in paragraph (1) shall be considered to permit or require the 
publication of any information as to which confidential treatment is accorded 
under the preceding sentence (subject to the same exception as set forth in sec- 
tion 3604(g)(3)). 

“(d) Duration. — 

“(1) In general.— A market test of a product under this section may be 
conducted over a period of not to exceed 24 months. 
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“(2) Extension authoeity. — ^If necessary in order to determine the feasibil- 
ity or desirability of a product being tested under this section, the Postal Regu- 
latory Commission may, upon written application of the Postal Service (filed not 
later than 60 days before the date as of which the testing of such product would 
otherwise be scheduled to terminate under paragraph (D), extend the testing 
of such product for not to exceed an additional 12 months. 

“(e) Cancellation. — If the Postal Regulatory Commission at any time deter- 
mines that a market test under this section fails, with respect to any particular 
product, to meet one or more of the conditions set forth in subsection (b), it may 
issue any order that would be allowable under section 3662(c)(6). A determination 
under this subsection shall be made in accordance with such procedures as the Com- 
mission shall by regulation prescribe. 

“§3753. Large-scale market tests 

“(a) Authoeity.— The Postal Service may, in accordance with this section, con- 
duct — 

“(1) market tests involving any experimental noncompetitive product that 
would be allowable under section 3751 but for subsection (b)(2) thereof; and 

“(2) market tests involving any experimental competitive product that 
would be allowable under section 3752 but for subsection (b)(2) thereof. 

“(b) Condition. — ^Notwithstanding any other provision of this section, a product 
may not be tested under this section unless the total revenues that are anticipated, 
or in fact received, by the Postal Service from such product do not exceed 
$100,000,000 in any year, subject to section 3754. 

“(c) Provisions Waived. — Section 3751(aX2) shall apply with respect to an ex- 
perimental noncompetitive product being tested under this section, and section 
3752(a)(2) shall apply with respect to an experimental competitive product being 
tested under this section, as if such test were instead being conducted section 3751 
or 3752, as the case may be. 

“(d) Regulations. — ^The Postal Regulatory Commission shall by regulation es- 
tablish rules for the conduct of market tests under this section, including rules for 
the termination of any such test. In adopting rules under this subsection, the Com- 
mission shall consider such matters as — 

“(1) the Postal Service’s interest in the development and testing of new 
products with a minimum of regulatory impediments; and 

“(2) the public interest in preventing unfair or disruptive competition. 

“(e) Duration.— 

“(1) In general, — h market test of a product under this section may be 
conducted over a period of not to exceed 24 months. 

“(2) Extension authority, — If necessary in order to determine the feasibil- 
ity or desirability of a product being tested under this section, the Postal Regu- 
latory Commission may, upon written application of the Postal Seiwice (filed not 
later than 60 days before the date as of which the testing of such product would 
otherwise be scheduled to terminate under paragraph (1)), extend the testing 
of such product for not to exceed an additional 12 months. 

“§3754. Adjustment for inflation 

“In the case of a year following the first year in which any testing under this 
subchapter is permitted, the doUar amount contained in sections 3751(b){2), 
3752(bX2), and 3753(b), respectively, shall be adjusted at the same time and by the 
same percentage adjustment as the maximum rates allowable for noncompetitive 
products are adjusted pursuant to 3732(c) (but deeming the adjustment factor under 
paragraph (2)(B) thereof to be zero for purposes of this section). 

“§3755. Conversion to permanence 

“A request to have an experimental product under this chapter converted to a 
permanent one— 

“(1) shall be made and acted on in conformance with applicable provisions 
of subchapter VI; and 

“(2) shall be made by the Postal Service. 

“§ 3756. Effective date 

“Market tests under this subchapter may be conducted in any year beginning 
with the first year beginning on or after the date as of which the baseline rates are 
determined under section 3721(e)(2). 
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“SUBCHAPTER VI— PROVISIONS RELATING TO THE INTRODUCTION AND 
CATEGORIZATION OP PRODUCTS 

“§3761. Criteria for the identification of noncompetitive and competitive 
products 

“(a) In General. — ^Except as provided in subchapter V, no product may be of- 
fered until such product has been assigned to the noncompetitive or competitive cat- 
egory of mail, whichever is appropriate (and, if a noncompetitive product, its proper 
basket). 

“(b) Criteria.— 

“(1) In general. — ^Determinations as to the category of mail to which any 
particular product should be assigned (whether in connection with a new prod- 
uct under section 3762 or 3763, the proposed transfer of a product under section 
3764, or the proposed reclassification of an existing product under subchapter 
II of chapter 36) shall be made in conformance with paragraph (2), 

“(2) Characteristics by category.— The noncompetitive category of prod- 
ucts shall embrace all products in the sale of which the Postal Service exercises 
sufficient market power that it can effectively set the price of such product sub- 
stantially above costs or raise prices significantly without risk of losing business 
to other firms offering similar products, or that it can effectively set the price 
below competitive costs to forestall entry by new competitors or to eliminate ex- 


particular basket, if applicable) shall be as identified under sections 3731 and 3741. 
“§ 3762. New noncompetitive products 
“(a) Request.— The Postal Service— 

“(I) may from time to time request that the Postal Regulatory Commission 
submit a recommended decision on the classification for a new noncompetitive 
product; and 

“(2) shall, as part of any request made under paragraph (1) (other than in 
the case of a transferred product), also request a recommended decision on the 
baseline rate for such product for purposes of section 3765. 

“(b) Hearings. — In response to any request made by the Postal Service under 
this section, the Postal Regulatory Commission shall promptly initiate a proceeding 
in accordance with the procedures set out in section 3624. 

“(c) Factors and Recommended Decision.— The Postal Regulatory Commis- 
sion shall make a recommended decision on (1) the baseline rate for the new product 
based on the factors set out in section 3622(b), and (2) the classification for the new 
product based on the factors and requirements under section 3623(b). Such rec- 
ommended decision shall be submitted to the Directors for action in accordance with 
section 3625, and subject to review in accordance with section 3628(a). 

“§ 3763. New competitive products 

“(a) Authority. — ^The Postal Service may, in accordance with this section, offer 
a new competitive product and, with respect to competitive products only, otherwise 
make changes in the mail classification schedule. 

“(b) Conditions.— A n action under this section may not be taken unless it satis- 
fies each of the following: 

“(I) Criteria. — To the extent that the classification of a product is involved, 
the action would be consistent with the criteria under section 3761(b)(2). 

“(2) Costs attributable.— To the extent that the establishment of a rate 
for a competitive product is involved, the requirement under section 3743(a) 
would be met. 

“(c) Notice.— 

“(1) In general. — ^At least 30 days before it offers a new competitive prod- 
uct or otherwise makes any change in the mail classification schedule under 
this section, the Postal Service shall file with the Postal Regulatoiy Commission 
and publish in the Federal Register a notice setting out the basis for the Postal 
Service’s determination that the product satisfies each of the conditions under 
subsection (b). 

“(2) Safeguards. — ^The provisions of section 3604(g) shall be available with 
respect to any information required to be filed under paragraph (1) to the same 
extent and in the same manner as in the case of any matter described in section 
3604(g)(1). Nothing in paragraph (1) shall be considered to permit or require the 
publication of any information as to which confidential treatment is accorded 


isting competitors. Tne competitive category ot products snau embrace au otner 
products. 

“(c) Initial and Updated Lists. — ^The respective products which, as of any par- 
ar date, are within the noncompetitive or competitive category of mail (and any 
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under the preceding sentence (subject to the same exception as set forth in sec- 
tion 3604(g)(3)). 

“(d) Cancellation. — If the Postal Regulatory Commission determines that an 
action proposed to be taken under this section fails to meet either of the conditions 
set forth in subsection (b), the Commission shall, before the proposed action is 
scheduled to be taken or to commence (as applicable), order that the proposed action 
be canceled. A determination under this subsection shall be made in accordance 
with such procedures as the Commission shall by regulation prescribe. 

“§3764. Transfers of products between categories of mail 

“(a) In General. — Upon request of the Postal Service or users of the maUs, or 
upon its ovm initiative, the Postal Regulatory Commission may, after proceedings 
conducted in conformity with subsection (d), transfer 1 or more products — 

“(1) from the noncompetitive category of mail to the competitive category 
of mail; or 

“(2) from the competitive category of mail to the noncompetitive category 
of mail. 

“(b) Criteria. — 

“(1) In general. — decision under this section shall be made in accordance 
with the policies of this title and the criteria set forth in section 3761(b)(2). 

“(2) Exclusion of products covered by postal monopoly.— A product 
covered by the postal monopoly shall not be subject to transfer under this sec- 
tion from the noncompetitive category of mail. For purposes of the preceding 
sentence, the term ‘product covered by the postal monopoly’ means any product 
the conveyance or transmission of which, under section 1696 of title 18, is re- 
served to the United States, subject to the same exception as set forth in the 
last sentence of section 409(d)( 1). 

“(3) Additional considerations. — In making any decision under this sec- 
tion, due regard shall be given to — 

“(A) the availability and nature of enterprises in the private sector en- 
gaged in the delivery of the product involved; and 

“(B) the views of those who use the product involved on the appro- 
priateness of the proposed action. 

“(c) Transfers of Subclasses and Other Subordinate or Further Subordi- 
nate Units Allowable. — Nothing in this title shall be considered to prevent trans- 
fers under this section from being made by reason of the fact that they would in- 
volve only some (but not all) of the subclasses or other subordinate or further subor- 
dinate units of the class of mail or type of postal service involved. 

“(d) Requirements. — Proceedings required to be conducted in accordance with 
this subsection — 

“(1) shall provide the opportunity for a hearing on the record under sections 
556 and 557 of title 5 to the Postal Service, users of the mail, and an officer 
of the Postal Regulatory Commission who shall be required to represent the in- 
terests of the general public; 

“(2) may include rules of proceedings that provide for any procedure or 
other matter listed under section 3733(bX2); and 

“(3) shall require that any fined decision be accompanied by a statement 
setting forth the reasons therefor. 

Paragraph (3) of section 3733(b) (relating to printing and notice requirements) shall 
apply with respect to each Commission decision and related record of Commission 
hearings under this section. 

“§376S. Transition provisions for new or transferred noncompetitive prod- 
ucts 

“(a) In General. — I n the case of a product that becomes assigned to the non- 
competitive category of mail under section 3762 or that is transferred from the com- 
petitive to the noncompetitive catego^ of mail under section 3764 — 

“(1) the maximum rate initially allowable for such product after that as- 
signment or transfer shall be determined in accordance with subsection (b); and 
“(2) the initial range allowable for such product after that assignment or 
transfer shall be determined in accordance with subsection (c). 

“(b) Maximum Rate Initially Allowable.— The maximum rate allowable dur- 
ing the first year in which a product subject to this subsection is offered shall be 
determined in a manner similar to the special rule under section 3732(c)(4), subject 
to the following: 

“(1) Transferred products. — ^In the case of any product that becomes a 
noncompetitive product pursuant to a transfer under section 3764, the rate last 
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in effect for such product (before the effective date of its transfer) shall be treat- 
ed as its ‘baseline rate’. 

“(2) Other products. — ^In the case of any product assigned to the non- 
competitive category of mail pursuant to section 3762, the ibaseline rate’ for 
such product shall be determined under subchapter 11 of chapter 36 pursuant 
to the request made under section 3762(aX2) with respect thereto. 

(c) R.<tNQE Initially Allowable. — ^The range allowable during the first year in 
which a product subject to this subsection is offered shall be determined in accord- 
ance with section 3732(d), deeming the rate determined for such product under sub- 
section (b) of this section to be the rate specified by paragraphs (1)(A) and (2)(.A) 
of section 3732(d). 

“SUBCHAPTER VII— REPORTING REQUIREMENTS AND RELATED 
PROVISIONS 

“§3771. Annual reports by the Commission 

“(a) In General. — ^The Postal Regulatory Commission shall render an annual 
report to the President and the Congress concerning the operations of the Commis- 
sion under this title. 

“(b) Additional Information.— I n addition to the information required under 
subsection (a), each report under this section shall also include, with respect to the 
period covered by such report, an estimate of the costs incurred by the Postal Serv- 
ice in providing — 

“(1) postal services to areas of the Nation where, in the judgment of the 
Postal Regulatory Commission, the Postal Service either would not provide 
services at all or would not provide such services in accordance with the re- 
quirements of this title if the Postal Service were not required to provide 
prompt, reliable, and efficient services to patrons in all areas and all commu- 
nities, including as required under the first sentence of section 101(b); 

“(2) free or reduced rates for postal services as required by this title; and 
“(3) other public services or activities which, in the judgment of the Postal 
Regulatory Commission, would not otherwise have been provided by the Postal 
Service but for the requirements of law. 

The Commission shall detail the bases for its estimates and the statutory require- 
ments giving rise to the costs identified in each report under this section. 

“(c) Information From Postal Service. — The Postal Service shall provide the 
Postal Regulatory Commission with such information as may, in the judgment of the 
Commission, be necessary in order for the Commission to prepare its reports under 
this section. 

“§ 3772. Annual reports to the Commission 
“(a) Costs, Revenues, and Rates.— 

“(1) In general, — Except as provided in subsection (c), the Postal Service 
shall, no later than 90 days after the end of each year, prepare and submit to 
the Postal Regulatory Commission a report (together with such nonpublic annex 
thereto as the Commission may require under subsection (e)) analyzing costs, 
revenues, and rates in sufficient detail to demonstrate that the rates in effect 
for all products during such year (including, for purposes of section 3744, rates 
for all competitive products collectively) compli^ wiih all applicable require- 
ments of this title. 

“(2) Auditing requirement. — Before submitting a report (and any annex 
thereto) under paragraph (1), the Postal Service shall have the information con- 
tained in such report (and annex) audited by the Inspector General. The results 
of any such audit shall be submitted along with the report to which it pertains. 
“(b) Quality of Services. — Except as provided in subsection (c), the Postal 
Service shall, no later than 90 days after the end of each year, prepare and submit 
to the Postal Regulatory Commission a report (together with such nonpublic annex 
thereto as the Commission may require under subsection (e)) which shall, for each 
noncompetitive product provided in such year, provide — 

“(1) market information, including mail volumes; and 

“(2) measures of the speed and reliability of postal service, including — 

“(A) the service standard applicable to such product; 

“(B) the actual level of service (described in terms of speed of delivery 
and reliability) provided; and 

“(C) the degree of customer satisfaction with the service provided. 

“(c) Market Tests. — In carrying out subsections (a) and (b) with respect to ex- 
perimental products offered through market tests under subchapter V in a year — 
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“(1) the Postal Service may, to the extent that a test under section 3751 
or 3752 is involved, report summary data on the costs, revenues, and quality 
of service by market test; and 

“(2) the Postal Service shall, to the extent that a test under section 3753 
is involved, report such data as the Postal Regulatory Commission requires. 

“(d) Supporting Matter. — The Postal Regulatory Commission shall have ac- 
cess, in accordance with such regulations as the Commission shall prescribe, to the 
working papers and any other supporting matter of the Postal Service and the In- 
spector General in connection with any information submitted under this section. 
“(e) Content and Form of Reports. — 

“(1) In general. — ^The Postal Regulatory Commission shall, by reflation, 
prescribe the content and form of the public reports (and any nonpublic aniiex 
and supporting matter relating thereto) to be provided by the Postal Service 
under this section. In carrying out this subsection, the Commission shall give 
due consideration to — 

“(A) providing the public with adequate information to assess the law- 
fulness of rates charged; 

“(B) avoiding unnecessary or unwarranted administrative effort and ex- 
pense on the part of the Postal Service; and 

“(C) protecting the confidentiality of commercially sensitive informa- 
tion. 

“(2) Revised requirements. — ^The Commission may, on its own motion or 
on request of an interested party, initiate proceedings (to be conducted in ac- 
cordance with regulations that the Commission shall prescribe) to improve the 
quality, accuracy, or completeness of postal service data required by the Com- 
mission under this subsection whenever it shall appear that — 

“(A) the attribution of costs or revenues to postal products has become 
significantly inaccurate or can be significantly improved; 

“(B) the quality of service data has become significantly inaccurate or 
can be significantly improved; or 

“(C) such revisions are, in the judgment of the Commission, otherwise 
necessitated by the public interest. 

“(f) Confidential Information.— 

“(1) In general. — If the Postal Service determines that any document or 
portion of a document, or other matter, which it provides to the Postal Regu- 
latory Commission in a nonpublic annex under this section or pursuant to sub- 
section (d) contains information which is described in section 410(c) of this title, 
or exempt from public disclosure under section 552(b) of title 5, the Postal Serv- 
ice shall, at the time of providing such matter to the Commission, notify the 
Commission of its determination, in writing, and describe with particularity the 
documents (or portions of documents) or other matter for which confidentiality 
is sought and the reasons therefor. 

“(2) Treatment. — Any information or other matter described in paragraph 
(1) to which the Commission gains access under this section shall be subject to 
paragraphs (2) and (3) of section 3604(g) in the same way as if the Commission 
had received notification with respect to such matter under section 3604(g)(1). 
“(g) Other Reports. — The Postal Service shall submit to the Postal Regulatory 
Commission, together with any other submission that it is required to make under 
this section in a year, copies of its then most recent — 

“(1) comprehensive statement under section 2401(e); 

“(2) performance plan under section 2803; and 
“(3) program performance reports under section 2804. 

“§ 3773. Annual determination of compliance 

“(a) Profits Defined. — F or purposes of this section, the term ‘profits’, with re- 
spect to a year, means the amount by which — 

“(1) total revenues of the Postal Service attributable to such year, exceeds 
“(2) total costs of the Postal Service (including institutional costs) attrib- 
utable to such year, 

as determined based on the report under section 3772(a) for such year. 

“(b) Opportunity for Public Comment. — ^After receiving the reports required 
under section 3772 for any year, the Postal Regulatory Commission shall promptly 
provide an opportunity for comment on such reports by users of the mails, affected 
parties, and an officer of the Commission who shall be required to represent the in- 
terests of the general public. 

“(c) Determination of Compliance. — ^Not later than 90 days after receiving 
the submissions required under section 3772 with respect to a year, the Postal Reg- 
ulatory Commission shall make a written determination as to whether — 
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“(1) any rates or fees in effect during such 3 ’ear (for products individually 
or collectively) were not in compliance with applicable provisions of this title; 

“(2) any performance goals established under section 2803 or 2804 for such 
year were not met; and 

“(3) any noncompetitive product failed to meet any service standard during 
such year. 

“(d) If No Noncompuance Is Found. — ^If, for a year, no instance of noneompli- 
ance is determined under subsection (c) (or no determination under subsection (c) 
is timely made), then, up to 100 percent of the profits attributable to such year (if 
any) may be used by the Postal Service for the purposes described in subsection (f). 

“(e) If Any Noncompliance Is Found. — If, for a year, a timely determination 
of noncompKance is made under subsection (c) — 

“(1)(A) the Postal Regulatory Commission may order, based on the nature, 
circumstances, extent, and seriousness of the noncompliance, that a specific per- 
centage (not to exceed 50 percent) of the profits attributable to such year (if 
any) be set aside for the purposes described in subsection Cg); and 

“(B) the remainder (or any portion) of those profits may be used by the 
Postal Service for the purposes described in subsection (£); and 

“(2) the Commission may, in the case of any violation as to which a remedy 
could be ordered by the Commission under section 3662(c), order any such rem- 
edy under this section. 

“(f) Bonuses. — 

“(1) In general. — ^The Postal Service shall establish a program under 
which cash bonuses may be paid to officers and employees of the Postal Service 
out of any profits which are available for that purpose. 

“(2) Requirements. — ^Under the program — 

“(A) bonuses may be paid to officers and employees of the Postal Serv- 
ice under criteria which shall be fair and equitable; 

“(B) the sole source of funding shall be any profits from any year, sub- 
ject to the application of subsection {e)(l) with respect to such year; and 
“(C) bonuses shall not be precluded (in whole or in part) by the limita- 
tion on compensation under the last sentence of section 1003(a) in a year, 
if— 

“(i) total profits attributable to the preceding year, exceed 
“(ii) the amount equal to 1 percent of total revenues of the Postal 
Service attributable to such preceding year. 

“(3) Discretionary nature of program. — Nothing in this section shall be 
considered to create any entitlement to receive bonuses or to require that any 
portion of the profits from any year be used for bonuses in excess of whatever 
amount the Postal Service, in its sole discretion, considers appropriate. 

“(4) Considerations relating to the portion of profits to be avail- 
able FOR BONUSES. — In any decision relating to what portion of the available 
profits from any year shall be made available or used for bonuses under this 
subsection, there shall be taken into consideration — 

“(A) the obligation on the part of the Postal Service to previde efficient 
and economical postal services in accordance with this title; and 

“(B) the question of what portion of those profits (if any) should be 
used — 

“(i) to retire debts or other obligations of the Postal Service; 

“(ii) to limit future increases in postal rates or fees for products in 
the noncompetitive category of mail; or 
“(iii) to carry out any other purpose. 

“(g) Dedication of Funds Toward Reducing Rates and Fees.— 

“(1) In general. — ^Any amounts ordered to be set aside under subsection 
(e)(1)(A) may not be used for any purpose other than to defray increases in fu- 
ture rates and fees for products m the noncompetitive category of mail or to re- 
duce the rates and fees already in effect for such products. 

“(2) Compliance. — Whenever an order under paragraph (1)(A) or (2) of sub- 
section (e) is issued, the Postal Service shall include in its next comprehensive 
statement under section 2401(e) (and each subsequent statement thereunder 
until such order has been fiilly complied with) a statement as to— 

“(A) what measures have been or will be implemented in order to com- 
ply with the order, including the schedule in accordance with which any 
amounts set aside pursuant to an order issued under subsection {e)(l)(A) 
shall be used or made available for the purposes described in paragraph (1); 
and 

“(B) if (or to the extent that) an order under subsection (e)(1)(A) is in- 
volved — 
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“(i) the amount or savings actually passed on to mailers during the 
reporting period (whether through reduced rates and fees or otherwise), 
as compared to the amount of savings scheduled to have been passed 
on to mailers during such period; and 

“(ii) to the extent that the amount of saving actually passed on to 
mailers is less than the amount scheduled to have been passed on to 
mailers during a reporting period, what measimes (if any) have been or 
will be implemented to reconcile the difference. 

“(3) Nonredundant information. — ^Nothing in paragraph (2) shall be con- 
sidered to require that the same information be reported if included in a pre- 
vious report under this subsection. 

“(h) Reporting Requirement Relating to Bonuses. — Included in its com- 
prehensive statement under section 2401(e) for any period shall be — 

“(1) the name of each person receiving a bonus during such period which 
would not have been allowable but for the provisions of subsection (f)(2)(C); 

“(2) the amount of the bonus; and 

“(3) the amount by which the limitation referred to in subsection (f)(2)(C) 
was exceeded as a result of such bonus. 

“§3774. Other reports 

“The Postal Regulatory Commission shall, at least every 6 years, render a re- 
port to the President and the Congress concerning — 

“(1) the operation of the system consisting of chapter 36 and this chapter; 

and 

“(2) recommendations for any legislation or other measures necessary to im- 
prove the effectiveness or efficiency of that system.”. 

(b) Clerical Amendment. — ^The table of chapters for part IV of title 39, United 
States Code, is amended by adding at the end the following: 

“37. New System for Establishing Postal Rates, Classes, and Serv- 
ices 3701”. 

SEC. 202. AMENDMENTS TO CHAPTER 36. 

(a) Authority To Fix Rates and Classes. — Section 3621 of title 39, United 
States Code, is amended — 

(1) in the first sentence by striking “this chapter” and inserting “this chap- 
ter and chapter 37”; and 

(2) by repealing the last 2 sentences. 

(b) Rates and Fees.— 

(1) In general. — The first sentence of section 3622(a) of title 39, United 
States Code, is amended to read as follows: “Whenever necessary in order to 
provide for the establishment of any baseline rate needed for purposes of section 
3762(a) (relating to certain new noncompetitive products), the Postal Service 
shall request the Postal Regulatory Commission to submit a recommended deci- 
sion on changes in a rate or rates of postage or in a fee or fees for postal serv- 
ices in accordance with the policies of this title and applicable provisions of 
chapter 37.”. 

(2) Conforming amendments. — Such section 3622(a) is further amended — 

(A) by striking “(a)” and inserting “(a)( 1)”; and 

(B) by adding at the end the following: 

“(2) A request under this subsection may not be submitted except in the cir- 
cumstance described in paragraph (1).”. 

(c) Mail Classification. — 

(1) Repeal. — Section 3623 of title 39, United States Code, is amended by 
striking subsection (a) and by redesignating subsections (b) through (d) as sub- 
sections (a) through (c), respectively. 

(2) Modified authority. — Subsection (a) of section 3623 of title 39, United 
States Code, as so redesignated by paragraph (1), is amended to read as follows: 
“(a) The Postal Service may from time to time request that the Postal Regu- 
latory Commission submit, or the Commission may submit to the Directors on its 
own initiative, a recommended decision on changes in the mail classification sched- 
ule for noncompetitive products (within the meaning of subchapter III of chapter 
37).”. 

(d) Recommended Decisions of Commission. — Subsection (c) of section 3624 
of title 39, United States Code, is amended — 

(1) in paragraph (1) by striking “a request under section 3622 of this title 
for a recommended decision by the Commission on changes in a rate or rates 
of postage or in a fee or fees for postal services” and inserting “a request under 
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section 3623 for a recommended decision by the Commission on changes in the 
mail classification schedule or a request under section 3762 for a recommended 
decision by the Commission on the baseline rate and classification for a new 
noncompetitive product and 

(2) in para^aph (2) by striking “3622” and inserting “3623 or 3762 (as ap- 
plicable)”. 

(e) Appellate Review. — 

(1) Appealability of adjustment factor and product transfer deci- 
sions.— The first sentence of section 3628 of title 39, United States Code, is 
amended — 

(A) by striking “A decision” and inserting “(a) A decision”; 

(B) by inserting before “may be appealed” the following: “on a request 
made under section 3623 or 3762, and any final decision by the Commission 
under section 3733 or 3764,"; and 

(C) by strikii^ “3624(a) of this title” and inserting “3624(a), 3733(b), 
3762(b), or 3764(d) (as the case may be)”. 

(2) Appeals from all other final orders of the Commission. — 

(A) Title so amendment.— Section 3628 of title 39, United States Code, 
is amended by adding at the end the following; 

“(b) Any proceeding to enjoin, set aside, annul, or suspend any order of the Post- 
al Regulatory Commission (except any order appealable under subsection (a)) shall 
be brought as provided by and in the manner prescribed in chapter 158 of title 28.”. 

(B) Title os amendments.— 

(i) Definitions. — Subparagraph (A) of section 2341(3) of title 28, 
United States Code, is amended by inserting “the Postal Regulatory 
Commission,” after “the Federal Maritime Commission,”. 

(ii) Orders appealable. — Section 2342 of title 28, United States 
Code, is amended by striking “and” at the end of paragraph (6), by 
striking the period at the end of paragraph (7) and inserting and”, 
and by adding at the end the following: 

“(8) all final orders of the Postal Regulatory Commission made reviewable 
by section 3628(b) of title 39.”. 

(3) Conforming .amendments.— Sections 3625 and 3681 of title 39, United 
States Code, are amended by striking “3628” each place it appears and ii^erting 
“3628(a)”. 

(f) Temporary Rates and Classes.— 

(1) Negotiated service agreements. — Section 3641 of title 39, United 
States Code, is amended to read as follows: 

“§3641. Negotiated service agreements 

“(a) The Postal Service may enter into negotiated service agreements with users 
of postal services in accordance with this section. A negotiated service agreement 
under this section shall — 

“(1) pertain exclusively to products in the noncompetitive category of mail 
(within the meaning of subchapter III of chapter 37); 

“(2) require that the contracting mail user perform mail preparation, proc- 
essing, transportation, administration, or other ftinctions that are in addition to 
or greater than those required of mailers under provisions of the mail classifica- 
tion schedule established pursuant to section 3623(b); 

“(3) provide for the payment by the contracting mail user of liquidated dam- 
ages to the Postal Service for nonperformance or breach of any of the material 
terms of the agreement, including any minimum volume commitments; the 
amount of such liquidated damages shall not be less than the difference be- 
tween postage and fees paid by such mail user pursuant to the agreement and 
the amounts such user would have paid under the otherwise applicable sched- 
ule of rates and fees; 

“(4) be for a term of not to exceed 3 years; and 

“(5) provide that such agreement, and any amendment or renewal thereof, 
shall not become effective until approved by the Postal Regulatory Commission, 
and is subject to the cancellation authority of the Commission under section 
3662(c). 

“(b) Within 1 year after this subsection takes effect, the Postal Regulatory Com- 
mission shall adopt rules for the consideration of negotiated service agreements be- 
tween the Postal Service and users of postal services, which meet the requirements 
of subsections (c) and (d). 

“(c) Upon receipt of a proposed negotiated service agreement entered into by the 
Postal Service under subsection (a), or any amendment or renewal thereof, the Post- 
al Regulatory Commission shall render a decision upon review of the agreement, 



23 


22 

after notice and opportunity for comment by interested parties in accordance with 
section 553 of title 5, pursuant to the regulations adopted by the Commission under 
subsection (b). The Commission shall approve and recommend implementation of a 
proposed negotiated service agreement (or any amendment or renewal thereof) un- 
less, on the basis of the written data, views, and arguments received, it finds, within 
90 days after receipt of the propos^ agreement, amendment, or renewal (subject 
to the same type of day-for-day extension as set forth in section 3733(b)(4)(B) for 
failure by the Postal Service to respond to any lawful order of the Commission), 
that — 

“( 1) the proposed agreement (or amendment or renewal, as applicable) — 

“(A) does not satisfy the conditions and requirements of subsection (a); 
“(B) precludes or materially hinders similarly situated mail users from 
entering into agreements with the Postal Service on the same, or substan- 
tially the same, terms and conditions; or 

“(C) cannot reasonably be expected to result in net benefits to the oper- 
ation of a nationwide postal system; 

“(2) the Postal Service is unwilling or unable to enter into such negotiated 
service agreements with other similarly situated mail users; or 

“(3) rates and fees payable during the term of the proposed negotiated serv- 
ice agreement are not reasonably calculated to yield to the Postal Service total 
revenues that equal or exceed the sum of — 

“(A) the direct and indirect postal costs attributable to services per- 
formed by the Postal Service under the agreement; and 

“(B) a portion of all other costs of the Postal Service that are equal, on 
an average unit basis, to the portion of such costs reasonably assignable to 
the classification or classifications of mail service most similar to the serv- 
ices performed under the agreement. 

“(d) Whenever it disapproves a proposed negotiated service agreement, the Post- 
al Regulatory Commission shall provide written notice to that effect, together with 
the reasons ftierefor. 

“(e) Any decision to approve or disapprove a proposed negotiated se^ce agree- 
ment (or amendment or renewal, as applicable) shall be subject to judicial review 
in accordance with section 3628(b). 

“(f) Nothing in subsections (a) through (e) shall be considered to limit or other- 
wise affect any authority available to the Postal Service under section 3763.”. 

(2) Conforming amendment. — The table of sections at the beginning of 
chapter 36 of title 39, United States Code, is amended by striking the item re- 
lating to section 3641 and inserting the following; 

“3641. Negotiated service agreements.”. 

(g) Rate and Service Complaints. — Section 3662 of title 39, United States 
Code, is amended to read as follows: 

“§ 3662. Rate and service complaints 

“(a) Interested parties (including an officer of the Postal Regulatory Commission 
representing the interests of the general public) who beheve Qie Postal Service is 
charging rates which do not conform to the policies set out in this title, who believe 
that the Postal Service is not providing postal service in accordance with the policies 
of this title, or who believe that the Postal Service is otherwise not acting in con- 
formance with the policies of this title, may lodge a complaint with the Postal Regu- 
latory Commission in such form and in such manner as it may prescribe. 

“(b)(1) The Postal Regulatory Commission shall, within 90 days after receiving 
a complaint under subsection (a), either — 

“(A) begin proceedings on such complaint in conformity with section 
3764(d)(1); or 

“(B) issue an order dismissing the complaint (together with a statement of 
the reasons therefor). 

“(2) For purposes of section 3628(b), any complaint under subsection (a) on 
which the Commission fails to act in the time and manner required by paragraph 
(1) shall be treated in the same way as if it had been dismissed pwsuant to an 
order issued by the Commission on &e last day allowable for the issuance of such 
order under paragraph (1). 

“(c) If the Postal Regulatory Commission finds the complaint to be justified, it 
shall — 

“(1) in a classification matter covered by section 3623 or 3762, after pro- 
ceedings in conformity with section 3624, issue a recommended decision which 
shall be acted upon in accordance with the provisions of section 3626; 
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“(2) in a matter involving a violation of any limitation under section 3732 
(relating to limitations on rates for noncompetitive products), order the unlawful 
rates to be adjusted to lawful levels and the taking of such other action as it 
deems appropriate; 

“(3) in a matter involving a violation of section 3743(a) (relating to costs- 
attributable requirement for competitive products) or section 3763(b) (relating 
to conditions to be met by new competitive products), order the unlawful rates 
to be adjusted to lawful levels and the taking of such other action as it deems 
appropriate; 

“(4) in a matter involving a violation of section 3641, order the payment of 
liquidated damages in accordance with the provisions included in the agreement 
involved pursuant to the requirements of section 3641(a)(3) or the cancellation 
of such agreement; 

“(5) in a matter involving a violation of section 403(c), order the taking of 
such action as it deems appropriate; 

“(6) in a matter involving a violation of any provision of subchapter V of 
chapter 37 (relating to market tests of experimental products), order the can- 
cellation of the testing involved or the taking of such other action as it deems 
appropriate; 

“(7) in a matter involving a violation of section 404a, order the rescission 
of any regulation involved or the taking of such action as it deems appropriate; 

“(8) in a matter involving a violation of section 2012(f) (relating to the mini- 
mum amount to be charged by the Postal Service for goods or services provided 
to any coiq)oration established under section 2012), order that the Postal Service 
increase its prices to at least the minimum levels reqmred; 

“(9) in a matter involving the Postal Service’s providing a nonpostal product 
that is not permitted under paragraph (6) of section 404(a), order that the Post- 
al Service cease providing such product; and 

“(10) in a matter not otherwise covered by any of the preceding provisions 
of this subsection, render a public report thereon. 

“(d) In addition, in cases of deliberate noncompliance with the requirements of 
this title, the Postal Regulatory Commission may order, based on the nature, cir- 
cumstances, extent, and seriousness of the noncompliance, a fine (in the amount 
specified by the Commission in its order) for each incidence of noncompliance. Fines 
resulting from the provision of competitive products (within the meaning of sub- 
chapter IV of chapter 37) shall be paid out of the Competitive Products Fund estab- 
lished in section 2011. All receipts from fines imposed under this subsection shall 
be deposited in the general fund of the Treasury of the United States.”. 

(h) Limitations. — Section 3684 of title 39, United States Code, is amended — 

(1) by inserting “and no provision of chapter 37” after “no provision of this 
chapter”; and 

(2) by striking “any provision of section 3682 or 3683 or chapter 30, 32, or 
34 of this title.” and inserting “any provision of this title.”. 

(i) Reduced Rates. — Effective as of the date of enactment of this Act, subclause 
(VI) of section 3626(a)(3)(B)(ii) of title 39, United States Code, is amended to read 
as follows: 

“(VI) one-half (or less, as the Postal Service may prescribe), for any fiscal 
year after fiscal year 1998.” 

(j) Reguiations of the Commission.— Effective as of the date of enactment of 
this Act, section 3603 of title 39, United States Code, is amended by striking “this 
chapter.” and inserting “this title.” 

(k) Effective Date. — ^Except as provided in subsection (i) or (j), this section 
and the amendments made by this section shall become effective on the date as of 
which the baseline rates are determined under section 3721(e)(2) of title 39, United 
States Code (as amended by section 201). 

SEC. 203. POSTAL SERVICE COMPETITIVE PRODUCTS FUND. 

(a) Establishment. — 

(1) In general. — Chapter 20 of title 39, United States Code, is amended 
by adding at the end the following: 

“§2011. Postal Service Competitive Products Fund 

“(a) There is established in the Treasury of the United States a revolving fund 
to be called the Postal Service Competitive Products Fund which shall be available 
to the Postal Service without fiscal-year limitation for the payment of all attrib- 
utable costs, institutional costs, and other expenses incurred by the Postal Service 
in providing competitive products. 
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“(b) There shall be deposited in the Postal Service Competitive Products Fund, 
subject to withdrawal by the Postal Service — 

“( 1) revenues from competitive products; 

“(2) amounts received from obugations issued by the Postal Service under 
this section; 

“(3) interest which may be earned on investments of the Postal Service 
Competitive Products Fund; and 

“(4) any amounts transferred from the Postal Service Fund under sub- 
section ()')• 

“(c) The receipts and disbiursements of the Postal Service Competitive Products 
Fund shall be accorded the same budgetary treatment as is accorded to receipts and 
disbursements of the Postal Service Fund under section 2009a. 

“(d)(1) If the Postal Service determines that the moneys of the Postal Service 
Competitive Products Fund are in excess of current needs, it may invest such 
amounts as it deems advisable in any of the following: 

“(A) A corporation established under section 2012. 

“(B) Such other investments as it considers appropriate. 

“(2)(A) Nothing in paragraph (1)(B) shall be considered to constitute authority 
for the Postal Service to invest in the obligations or securities of, or to make any 
other investment with respect to, a commercial entity. 

“(B) For purposes of this paragraph, the term ‘commercial entity* means any 
corporation, company, association, partnership, joint stock company, firm, society, or 
other similar entity, as further defined under regulations prescribed by the Postal 
Regulatory Commission. 

“(e) The Postal Service, in its sole discretion, may provide that amounts which 
would otherwise be deposited in the Postal Service Competitive Products Fund shall 
instead be directly deposited in a Federal Reserve bank or a depository for public 
fiinds selected by the Postal Service, and may provide for transfers of amounts 
under this subsection between or among such accounts and the Postal Service Com- 
petitive Products Fund. 

“(f) A judgment against the Postal Service or the Government of the United 
States arising out of activities of the Postal Service in the provision of competitive 
products (as determined under regulations which the Postal Regulatory Commission 
shall prescribe, in consultation with the Postal Service) shall be paid out of the Post- 
al Service Competitive Products Fund. 

“(gXD Subject to the limitations specified in section 2005(a) (applied in accord- 
ance with paragraph (2)), the Postal ^rvice is authorized to borrow money and to 
issue and sell such obligations as it determines necessary to provide for competitive 
products and deposit such amounts in the Postal Service Competitive Products 
Fund, except that the Postal Service may pledge only the assets of the Postal Serv- 
ice Competitive Products Fund and pledge and use its revenues and receipts for the 
payment of the principal of or interest on such obligations, for the purchase or re- 
demption thereof, and for other purposes incidental thereto, including creation of re- 
serve, sinMng, and other funds which may be similarly pledged and used, to such 
extent and in such manner as it deems necessary or desirable. 

“(2) For purposes of applying any limitation under section 2005(a), the aggre- 
gate amount of obligations issued by the Postal Service which are outstanding at 
any given time, and the net increase in the amount of obligations outstanding 
issued by the Post^ Service for the purpose of capital improvements or for the pur- 
pose of defraying operating expenses of the Postal Service in any fiscal year, shall 
be determined by aggregating all outstanding obligations so issued by the Postal 
Service under section 2005 with all outstanding obligations so issued by the Postal 
Service under this section. 

“(h) The Postal Service may enter into binding covenants with the holders of 
such obligations, and with the trustee, if any, under any agreement entered into in 
connection with the issuance thereof with respect to the establishment of reserve, 
sinMng, and other funds, application and use of revenues and receipts of the Postal 
Service Competitive Products Fund, stipulations concerning the subsequent issuance 
of obligations or the execution of leases or lease purchases relating to properties of 
the Postal Service and such other matters as the Postal Service deems necessary 
or desirable to enhance the marketability of such obligations. 

“(i) Obligations issued by the Postal Service under this section shall — 

“(1) not be purchased by the Secretary of the Treasmy; 

“(2) not be exempt either as to principal or interest from any taxation now 
or hereafter imposed by any State or local taxing authority; 

“(3) not be obligations of, nor shall payment of the principal thereof or in- 
terest thereon be guaranteed by, the Government of the United States, and the 
obligations shall so plainly state; and 
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“(4) notwithstanding the provisions of the Federal Financing Bank Act of 
1973 or any other provision of law (except as may be specifically provided by 
reference to this paragraph in any Act enacted after this paragraph takes ef- 
fect), not be eligible for purchase by, or commitment to purchase by, or sale or 
issuance to, the Federal Financing Bank. 

“(j) The Postal Service shall, on the first day of the first year beginning on or 
after the date as of which the baseline rates are determined under section 
3721(e)(2), transfer from the Postal Service Fund to the Postal Service Competitive 
Products Fund an amount that, as determined by the Postal Regulatory Commission 
(after notice and opportunity for comment by interested parties in accordance with 
section 553 of title 5), fairly reflects the net value of assets and liabilities which may 
be attributed wholly or primarily to competitive products. 

“(k) The Postal Service shall render an annual report to the Secretary of the 
Treasury concerning the operation of the Postal Service Competitive Products Fund, 
in which it shall address such matters as risk limitations, reserve balances, alloca- 
tion or distribution of moneys, liquidity requirements, and measures to safeguard 
against losses. A copy of its then most recent report under this subsection shall be 
included together with any other submission that it is required to make to the Post- 
al Regulatory Commission under section 3772(g). 

“(1) For purposes of this section, the term ‘competitive product’ has the meaning 
given such term by section 3701.”. 

(2) Clerical amendment. — ^The table of sections at the beginning of chap- 
ter 20 of title 39, United States Code, is amended by adding after the item re- 
lating to section 2010 the following: 

“2011. Postal Service Competitive Products Fund.” 

(b) Technical and Conforming Amendments. — 

(1) Capital of the postal service.— Section 2002(b) of title 39, United 
States Code, is amended by striking “Fund,” and inserting “Fund and the bal- 
ance in the Postal Service (Jompetitive Products Fund,”. 

(2) Postal service fund.— 

(A) Purposes for which available. — 

(i) In general. — Section 2003(a) of title 39, United States Code, is 
amended by striking “title.” and inserting “title (other than any of the 
purposes, functions, or powers for which the Postal Service Competitive 
Products Fund is available).”. 

(ii) Conforming amendment. — Section 2003(e)(1) of title 39, 
United States Code, is amended by inserting after “as provided by law” 
the following: “(subject to the same limitation as set forth in the par- 
enthetical matter under subsection (a))”. 

(B) Deposits. — Section 2003(b) of title 39, United States Code, is 
amended by striking “There” and inserting “Except as otherwise provided 
in section 2011, there”. 

(3) Investments.— Subsection (c) of section 2003 of title 39, United States 
Code, is amended — 

(A) by striking “(c) If’ and inserting “(cXD Except as provided in para- 
graph (2), if’; and 

(B) by adding at the end the following: 

“(2) Nothing in this subsection shall be considered to authorize any investment 
in any obligations or securities of a commercial entity (as defined by section 
2011(d)(2)(B)), including any corporation established under section 2012.”. 

(4) Obligations. — 

(A) Purposes for which issuance is allowed. — The first sentence of 
section 2005(a)(1) of title 39, United States Code, is amended by striking 
“title.” and inserting “title (other than any of the purposes for which the 
corresponding authority is available to the Postal Service under section 
2011 ).”. 

(B) Special rule for applying limitations.— Paragraph (1) of section 
2005(a) of title 39, United States Code, is amended by adding at the end 
the following: “The limitations under the second and third sentences of this 
subsection shall be applied in accordance with section 2011(g)(2).”. 

(5) Relationship between the treasury and the postal service.— Sec- 
tion 2006(c) of title 39, United States Code, is amended by inserting “under sec- 
tion 2005” before “shall be obligations”. 

SEC. 204. USPS CORPORATION. 

(a) Establishment. — Chapter 20 of title 39, United States Code, is amended by 
adding after section 2011 (as added by section 203) the following: 
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“§2012. USPS Corporation 

“(a) The Board of Directors may establish a private for-profit corporation under 
the laws of a State to be known as the USPS Corporation or such other corporate 
name as may be duly adopted by the Corporation. The Board of Directors may serve 
as incorporators of the Corporation and take all steps necessary to establish the 
Corporation, including the filing of articles of incorporation consistent with the pro- 
visions of this section. 

“(b)(1) The Corporation shall not be an agency, instrumentality, or establish- 
ment of the United States, a Government corporation, or a Government-controlled 
corporation. Except as provided in this section, the Corporation shall not be consid- 
ered part of the Postal Service. Financial obligations of the Corporation shall not 
be obligations of, or guaranteed as to principal or interest by, the Postal Service or 
the United States, and the obligations shall so plainly state. No action shall be al- 
lowable against the United States based on actions of the Corporation. 

“(2) The receipts and disbursements of the Corporation shall be accorded the 
same budgetary treatment as is accorded to receipts and disbursements of the Post- 
al Service Fund under section 2009a. 

“(c) The Corporation is authorized to issue and have outstanding, in such 
amounts as it shall determine, shares of capital stock, without par value, which 
shall carry voting rights and be eligible for dividends. Such shares may be pur- 
chased only by the Postal Service Competitive Products Fund, in such amounts as 
the Board of Directors of the Postal Service may deem appropriate. 

“(d) Notwithstanding any provision of State law, the articles of incorporation 
and bylaws of the Corporation shall provide that its board of directors shall be 
named by the Board of Directors of the Postal Service. The restrictions on 
postgovemment employment set out in section 207 of title 18 shall not apply to the 
acts of an individual taken in carrying out official duties as a director, officer, or 
employee of the Corporation if the individual was an officer or employee of the Post- 
al Service (including a Director) continuously for a period of 12 months or longer 
during the 24 months prior to employment with the Corporation. 

“(e) The Corporation shall have all of the powers conferred upon it under the 
laws of the State or States in which it is incorporated. The Corporation is specifi- 
cally authorized — 

“(1) to offer any postal or nonpostal product (other than a product covered 

by the postal monopoly, as defined in section 3764(b)(2)); 

“(2) acquire shares of individual private companies; and 

“(3) participate in joint ventures virith individual private companies. 

“(0 The Corporation may purchase goods and services from the Postal Service, 
except that the Corporation must pay the Postal Service the same amount for such 
goods or services as would be paid by similarly situated mailers or, if the goods or 
services are not offered to the public by the Postal Service, amounts which represent 
fair market value. 

“(g)(1) Insofar as the Corporation offers postal products which depend in sub- 
stantial part on the services of the Postal Service, the Postal Service shall, to the 
extent deemed appropriate by the Postal Regulatory Commission (and subject to 
such requirements as the Commission may specify as to form and content), include 
details of the activities of the Corporation (including sufficient information to dem- 
onstrate that the requirements of subsection (f) are being complied with) in the an- 
nual reports to the Commission required by section 3772. 

“(2) In the event that, based on its review of the information submitted to it 
by the Postal Service under paragraph (1), the Commission determines that the re- 
quirements of subsection (f) are not being complied with, the Commission may issue 
any order allowable under subsection (cX8) or (d) of section 3662. 

“(h) As used in this section, the terra ‘State’ includes the District of Columbia.’’. 

(b) Clerical Amendment. — The table of sections at the beginning of chapter 20 
of title 39, United States Code, is amended by adding after the item relating to sec- 
tion 2011 (as added by section 203) the following: 

“2012. USPS Corporation.” 

(c) Effective Date. — No authority under section 2012 of title 39, United States 
Code (as amended by this section) shall be available until the first day of the first 
year beginning on or after the date as of which the baseline rates are determined 
under section 3721(e)(2). 

SEC. 20S. POSTAL AND NONPOSTAL PRODUCTS. 

(a) In General. — Section 102 of title 39, United States Code, as amended by 
section 102(a) of this Act, is amended by striking “and” at the end of paragraph (4), 



28 


27 

by striking the period at the end of paragraph (5) and inserting a semicolon, and 
by adding at the end the following: 

“(6) ‘postal product’ refers to any service that provides for the physical de- 
livery of letters, printed matter, or packages weighing up to 70 pounds, includ- 
ing physical acceptance, collection, sorting, or transportation services ancillary 
thereto; and 

“(7) ‘nonpostal product’ means any product or service offered by the Postal 
Service (or that could have been offers by the Postal Service under section 
404(a)(6), as last in effect before the date of enactment of the Postal Moderniza- 
tion Act of 1999) that is not a postal product.”. 

(b) Specific Powers. — 

(1) In general. — ^Paragraph (6) of section 404(a) of title 39, United States 
Code, is amended to read as follows: 

“(6)(A) to continue providing or to abolish any nonpostal product first of- 
fered by the Postal Service to the general public before January 1, 1994 (with 
any nonpostal products not offered by the Postal Service to the general public 
before January 1, 1994, to be providM by means of a private corporation orga- 
nized under section 2012, if at all, instead of the Postal Service); and 

“(B) with respect to any nonpostal products first offered by the Postal Serv- 
ice to the general public during the period beginning on January 1, 1994, and 
ending on the date of enactment of the Postal Modernization Act of 1999, to con- 
tinue to offer such products, but only — 

“(i) subject to clause (ii), until such products are transferred to the pri- 
vate postal corporation (referred to in subparagraph (A)) in accordance with 
such schedule and procedures as the Postal Re^atory Commission shall 
by regulation prescribe; or 

“(ii) untU the first day of the first year of the first ratemaking cycle 
(within the meaning of section 3733(a)), if the transfer described in clause 

(1) has not been completed by such date.”. 

(2) Deadline. — The regulations required under section 404(a)(6)(B) of title 
39, United States Code, as amended by this subsection, shall be prescribed in 
time to become effective bj; the commencement of the first proceedings under 
section 3733 of title 39, United States Code (relating to adjustment factors), as 
added by section 201. 

Subtitle B — Related Provisions 

SEC. 211. AUTHORinr FOR POSTAL REGULATORY COMMISSION TO ISSUE SUBPOENAS. 

Section 3604 of title 39, United States Code, is amended by adding at the end 
the following; 

“(f)(1) Any Commissioner of the Postal Regulatory Commission, any administra- 
tive law judge appointed by the Commission under section 3105 of title 5, and any 
employee of the Commission designated by the Commission may administer oaths, 
examine witnesses, take depositions, and receive evidence. 

“(2) The Chairman of the Commission, any Commissioner designated by the 
Chairman, and any administrative law judge appointed by the Commission under 
section 3105 of title 5 may, with respect to any proceeding conducted by the Com- 
mission under this title — 

“(A) issue subpoenas requiring the attendance and presentation of testi- 
mony of any individual, and the production of documentary or other evidence, 
from any place in the United States, any territory or possession of the United 
States, the Commonwealth of Puerto Rico, or the District of Columbia; and 

“(B) order the taking of depositions and responses to written interrog- 
atories. 

The written concurrence of a majority of the Commissioners then holding office 
shall, with respect to each subpoena under subparagraph (A), be required in ad- 
vance of its issuance. 

“(3) In the case of contumacy or failure to obey a subpoena issued under this 
subsection, upon application by the Commission, the district court of the United 
States for the district in which the person to whom the subpoena is addressed re- 
sides or is served may issue an order requiring such person to appear at any des- 
ignated place to testify or produce documentary or other evidence. Any failure to 
obey the order of the court may be punished by the court as a contempt thereof. 

“(g)(1) If the Postal Service determines that any document or other matter it 
provides to the Postal Regulatory Commission pursuant to a subpoena issued under 
subsection (f), or otherwise at the request of the Commission in connection with any 
proceeding or other purpose under this chapter or chapter 37, contains information 
which is described in section 410(c) of this title, or exempt from public disclosure 
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under section 552(b) of title 5, the Postal Service shall, at the time of providing such 
matter to the Commission, notify the Commission, in writing, of its determination 
(and the reasons therefor). 

“(2) No oiScer or employee of the Commission may, with respect to any informa- 
tion as to which the Commission has been notified under paragraph ( 1) — 

“(A) use such information for purposes other than the purposes for which 
it is supplied; or 

“(B) permit anyone who is not an officer or employee of the Commission to 
have access to any such information. 

“(3) Paragraph (2) shall not prevent information from being furnished under 
any process of discovery established under this title in connection with a proceeding 
under this chapter or chapter 37 which is conducted in accordance with sections 556 
and 557 of title 5. The Commission shall, by regulations based on rule 26(c) of the 
Federal Rules of Civil Procedure, establish procedures for ensuring appropriate con- 
fidentiality for any information furnished under the preceding sentence.”. 

SEC. 212. QUALIFICATION REQUIREMENTS FOR COMMISSIONERS AND DIRECTORS. 

(a) Commissioners. — Section 3601(a) of title 39, United States Code, is amend- 
ed by striking the third sentence and inserting the following; “The Commissioners 
shall be chosen solely on the basis of their technical qualifications, professional 
standing, and demonstrated expertise in economics, accounting, law, or public ad- 
ministration, and may be removed by the President only for cause.”. 

(b) Directors. — . , , 

(1) In general. — Section 202(a) of title 39, United States Code, is amended 
by striking “(a)” and inserting “(aXD” and by striking the fourth sentence and 
inserting the following: “The Directors shall represent the public interest gen- 
erally, and shall be chosen solely on the basis of their demonstrated ability in 
managing organizations or corporations, in either the public or the private sec- 
tor, similar in size or scope to the Postal Service. The Directors shall not be rep- 
resentatives of specific interests using the Postal Service, and may be removed 
only for cause.”. 

(2) CONSULTATION REQUIREMENT. — Subsection (a) of section 202 of title 39, 
United States Code, is amended by adding at the end the following: 

“(2) In selecting the individuals described in paragraph (1) for nomination for 
appointment to the position of Director, the President should consult with the 
Speaker of the House of Representatives, the minority leader of the House of Rep- 
resentatives, the majority leader of the Senate, and the minority leader of the Sen- 

(3) Restriction. — Subsection (b) of section 202 of title 39, United States 
Code, is amended by striking “(b)” and inserting “(b)(1)”, and by adding at the 
end the following: 

“(2)(A) Notwithstanding any other provision of this section, in the case of the 
office of the Director the term of which is the first one scheduled to expire at least 
4 months after the date of enactment of this paragraph — 

“(i) such office may not, in the case of any person commencing service after 
that expiration date, be filled by any person other than an individual chosen 
from among persons nominated for such office with the unanimous concurrence 
of all labor organizations described in section 206(a)(1); and 

“(ii) instead of the term that would otherwise apply under the first sentence 
of paragraph (1), the term of any person so appointed to such office shall be 
3 years. 

“(B) Except as provided in subparagraph (A), an appointment under this para- 
graph shall be made in conformance with all provisions of this section that would 
otherwise apply.”. 

(c) Applicability. — Nothing in this section shall affect the tenure of any indi- 
vidual serving as a Commissioner on the Postal Regulatoiy Commission or a Direc- 
tor of the Board of Directors of the United States Postal Service pursuant to an ap- 
pointment made before the date of enactment of this Act, or, except as provided in 
the amendment made by subsection (bX3), any nomination made before such date 
of enactment. 

SEC. 213. APPROPRIATIONS FOR THE COMMISSION. 

(a) Authorization of Appropriations. — Subsection (d) of section 3604 of title 
39, United States Code, is amended to read as follows: 

“(d) There are authorized to be appropriated, out of the Postal Service Fund, 
such sums as may be necessary for the Postal Regulatory Commission. In requesting 
an appropriation under this subsection for a fiscal year, the Commission shall pre- 
pare and submit to the Congress under section 2009 a budget of the Commission’s 
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expenses, including expenses for facilities, supplies, compensation, and employee 
benefits.”. 

(b) Budget Program. — 

(1) In general. — The next to last sentence of section 2009 of title 39, 
United States Code, is amended to read as follows: “The budget program shall 
also include separate statements of the amounts which (1) the Postal Service 
requests to be appropriated under subsections (b) and (c) of section 2401, (2) the 
Office of Inspector General of the United States Postal Service requests to be 
appropriated, out of the Postal Service Fund, under section 8G(f) of the Inspec- 
tor General Act of 1978, and (3) the Postal Regulatory Commission requests to 
be appropriated, out of the Postal Service Fund, under section 3604(d) of this 
title.”. 

(2) Conforming amendment. — Section 2003(e){l) of title 39, United States 
Code, is amended by striking the matter before the second sentence and insert- 
ing the following: 

“(e)(1) The Fund shall be available for the payment of all expenses incurred by 
the Postal Service in carrying out its functions as provided by law and — 

“(A) subject to the availability of amounts appropriated pursuant to section 
3604(d), all of the expenses of the Postal Regulatory Commission; and 

“(B) subject to the availability of amounts appropriated pursuant to section 
8G(f) of the Inspector General Act of 1978, all of the expenses of the Office of 
Inspector General.”. 

(c) Effective Date. — 

(1) In general. — The amendments made by this section shall apply with 
respect to fiscal years beginning on or after October 1, 1999. 

(2) Savings provision. — The provisions of title 39, United States Code, that 
are amended by this section shall, for purposes of any fiscal year before the first 
fiscal year to which the amendments made by this section apply, continue to 
apply in the same way as if this section had never been enacted. 

SEC. 214. CHANGE-OF-ADDRESS ORDER INVOLVING A COMMERCIAL MAIL RECEIVING AGEN- 
CY. 

(a) In General. — Subchapter V of chapter 36 of title 39, United States Code, 
is amended by adding at the end the following: 

*'§3686. Change-of-address order involving a commercial mail receiving 
agency 

“(a) For the purpose of this section, the term ‘commercial mail receiving agency” 
or ‘CMRA’ means a private business that acts as the mail receiving agent for spe- 
cific clients. 

“(b) Upon termination of an agency relationship between an addressee and a 
commercial mail receiving agency — 

“(1) the addressee or, if authorized to do so, the CMRA may file a change- 
of-address order with the Postal Service with respect to such addressee; 

“(2) a change-of-address order so filed shall, to the extent practicable, be 
given full force and effect; and 

“(3) any mail for the addressee that is delivered to the CMRA after the fil- 
ing of an appropriate order under this subsection shall be subject to subsection 
(c). 

“(c) Mail described in subsection (bX3) shall, if marked for forwarding and re- 
mailed by the CMRA, be forwarded by the Postal Service in the same manner as, 
and subject to the same terms and conditions (including limitations on the period 
of time for which a change-of-address order shall be given effect) as apply to, mail 
forwarded directly by theJostal Service to the addressee.”. 

(b) Clerical Amendment. — The table of sections at the beginning of chapter 36 
of title 39, United States Code, is amended by adding after the item relating to sec- 
tion 3685 the following: 

“3686. Change-of-address order involving a commercial mail receiving agency.”. 

SEC. 215. RATES FOR MAIL UNDER FORMER SECTION 4358. 

Section 3626 of title 39, United States Code, is amended by adding at the end 
the following: 

“(n) In the administration of this section, matter that satisfies the circulation 
standards for requester publications shall not be excluded from being mailed at the 
rates for mail under former section 4358 solely because such matter is designed pri- 
marily for free circulation or for circulation at nominal rates, or fails to meet the 
requirements of former section 4354(aX5).”. 
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TITLE in— GENERAL AUTHORITY 


SEC. 301. RULEMAKING AUTHORITY. 

Paragraph (2) of section 401 of title 39, United States Code, is amended to read 
as follows: 

“(2) to adopt, amend, and repeal such rules and regulations, not inconsist- 
ent with this title, as may be necessary in the execution of its fbnctions under 
this title;”. 


SEC. 302. GENERAL DUTIES. 

Section 403(c) of title 39, United States Code, is amended — 

(1) hy inserting “domestic or intemational” after “users of the”; and 

(2) by striking “user.” and inserting “user, except that this subsection shall 
not apply to competitive products (as defined in chapter 37).”. 


SEC. 303. EMPLOYMENT OF POSTAL POLICE OFFICERS. 

Section 404 of title 39, United States Code, is amended by adding at the end 
the following: , , 

“(c)(1) The Postal Service may employ guards for all buildings and areas owned 
or occupied by the Postal Service or under the charge and control of the Postal Sery- 
ice, and such guards shall have, with respect to such property, the powers of special 
policemen provided by the first section of the Act cited in paraCTaph (2), and, as 
to such property, the Postmaster General (or his designee) may take any action that 
the Administrator of General Services (or his desimee) may take under section 2 
or 3 of such Act, attaching thereto penalties under the authority and within the lim- 
its provided in section 4 of such Act. „ 

“(2) The Act cited in this paragraph is the Act of June 1, 1948 (62 Stat. 281), 
commonly known as the Protection of ^blic Property Act.”. 


SBC 304. DATE OF POSTMARK TO BE TREATED AS DATE OF APPEAL IN CONNECTION WITH 
THE CLOSING OH CONSOLIDATION OF POST OFFICES. 

(a) In General.— Section 404(b) of title 39, United States Code, is amended by 
adding at the end the following: , . . 

“(6) For purposes of paragraph (5), any appeal received by the Commission 
siiflll”’” 

“(A) if sent to the Commission through the mails, be considered to have 
been received on the date of the Postal Service postmark on the envelope or 
other cover in which such appeal is mailed; or 

“(B) if otherwise lawfully delivered to the Commission, be considered to 
have been received on the date determined based on any appropriate docu- 
mentation or other indicia (as determined under regulations of the Commis- 


sluii;. . 1 i_ 2.1 • j.' 

(b) Effective Date. — This section and the amendments made by this section 
shall apply with respect to any determination to close or consolidate a post office 
which is first made available, in accordance with paragraph (3) of section 404(b) of 
title 39, United States Code, after the end of the 3-month period beginning on the 
date of enactment of this AcC 


SEC. 303. UNFAIR COMPETITION PROHIBITED. 

(a) Specific Limitations. — Chapter 4 of title 39, United States Code, is amend- 
ed by adding after section 404 the following: 

“§ 404a. Specific limitations 

“(a) In providing products and services and in establishing classifications, rates, 
and fees under this title, the Postal Service, any corporation established under sec- 
tion 2012, and any other entity funded, in whole or in part, by the Postal Service, 
shall not, directly or indirectly, except as specifically authorized by law— 

“(1) provide any postal or nonpostal product or service, with respect to 
which the Postal Service or any such corporation or entity (as the case may be), 
precludes competition or otherwise establishes the terms of competition through 
regulation (including standard-setting), licensing, or policy-setting; 

“(2)(A) establish any regulation (including any standard) the effect of which 
is (or would be) to create a monopoly or any competitive advantage for itself, 
any such corporation or entity, or any other person; or 

“(B) enter into any agreement, establish any policy, or take any other action 
(not covered by subparagraph (A)), the effect of which is (or would be) to create 
a monopoly or any other unlawful competitive advantage for itself, any such cor- 
poration or entity, or any other person; 

“(3) regulate competition or engage in any regulatory or enforcement activ- 
ity with respect to actions or practices that are subject to the antitrust laws; 
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“(4) obtain information from a person that provides, or seeks to provide, a 
postal or nonpostal product or service, and subsequently disclose that informa- 
tion, or offer any product or service that uses or is based in whole or in part 
on that information, without the consent of the person providing that informa- 
tion, unless substantially the same information is obtained from an independent 
somce or is otherwise obtained by the Postal Service, corporation, or other en- 
tity (as the case may be) in a manner not inconsistent with this paragraph; or 

“(5) compel the disclosure, transfer, or licensing of intellectual property 
(such as patents, copyrights, trademarks, trade secrets, and proprietary infor- 
mation). 

“(b)(1) For purposes of this section, the term ‘antitrust laws’ has the meaning 
given such term in subsection (a) of the first section of the Clayton Act (15 U.S.C. 
12(a)), but includes section 5 of the Federal Trade Commission Act (15 U.S.C. 46) 
to the extent that such section 5 applies to unfair methods of competition. 

“(2) Nothing in this section shall be construed as limiting the scope or effect of 
intellectual property rights recognized under the laws of the United States. 

“(c) The Postal Regulatory Commission shall prescribe regulations to carry out 
the purposes of this section.”. 

(b) Clerical Amendment. — ^The table of sections at the beginning of chapter 4 
of title 39, United States Code, is amended by adding at the end the following: 

“404a. Specific limitations.”. 

SEC. 306. INTERNATIONAL POSTAL ARRANGEMENTS. 

(a) International Postal Arrangements. — 

(1) In general. — Section 407 of title 39, United States Code, is amended 
to read as follows: 

“§ 407. International postal arrangements 
“(a) It is the policy of the United States — 

“(1) to promote and encourage communications between peoples by efficient 
operation of international postal services and other international delivery serv- 
ices for cultural, social, and economic purposes; 

“(2) to promote and encourage unrestricted and undistorted competition in 
the provision of international postal services and other international delivery 
services, except where provision of such services by private companies may be 
prohibited by law of the United States; 

“(3) to promote and encourage a clear distinction between governmental 
and operational responsibilities with respect to the provision of international 
postal services and other international delivery services by the Government of 
the United States and by intergovernmental organizations of which the United 
States is a member; and 

“(4) to participate in multilateral and bilateral agreements with other coun- 
tries to accomplish these objectives. 

“(b)( 1) The Secretary of State shall be responsible for formulation, coordination, 
and oversight of foreign policy related to international postal services and other 
international delivery services, except that the Secretary may not negotiate or con- 
clude any treaty, convention, or other international agreement (including those reg- 
ulating international postal services) if such treaty, convention, or agreement would, 
with respect to any competitive product (as that term is defined in chapter 37), 
grant an undue or unreasonable preference to the Postal Service, a private provider 
of international postal or delivery services, or any other person. 

“(2) In carrying out the responsibilities specified in paragraph (1), the Secretary 
of State shall — 

“(A) exercise primary authority for the conduct of foreign policy with respect 
to international postal services and international delivery services, including 
the determination of United States positions and the conduct of United States 
participation in negotiations with foreign governments and international bodies; 
in exercising this responsibility, the Secretary shall coordinate with other agen- 
cies as appropriate, and in particular, shall give full consideration to the au- 
thority vested by law or Executive order in the Postal Regulatory Commission, 
the Department of Commerce, the Department of Transportation, and the Office 
of the United States Trade Representative in this area; 

“(B) maintain continuing liaison with other executive branch agencies con- 
cerned with postal and delivery services; 

“(C) maintain continuing liaison with the Committee on Government Re- 
form and Oversight of the House of Representatives and the Committee on Gov- 
ernmental Affairs of the Senate; 
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“(D) maintain appropriate liaison with representatives of the Postal Service 
to keep informed of its interests and problems, and to provide such assistance 
as may be needed to ensure that matters of concern to the Postal Service are 
promptly considered by the Department of State or (if applicable, and to the ex- 
tent practicable) other executive branch agencies; 

“(E) maintain appropriate liaison with representatives of users and private 
providers of international postal services and other international delivery serv- 
ices to keep informed of their interests and problems, and to provide such as- 
sistance as may be needed to ensure that matters of concern are promptly con- 
sidered by the Department of State or (if applicable, and to the extent prac- 
ticable) other executive branch agencies; and 

“(P) assist in arranging meetings of such public sector advisory groups as 
may be established to advise the Department of State and other executive 
branch agencies in connection with international postal services and inter- 
national delivery services. 

“(c) Nothing in this section shall be considered to prevent the Postal Sennce 
from entering into such commercial or operational contracts related to providing 
international postal services and other international delivery services as it deems 
appropriate, except that — 

“(1) any such contract made with an agency of a foreign government 
(whether under authority of this subsection or otherwise) must be solely con- 
tractual in nature and may not purport to be international law; and 

“(2) a copy of each such contract between the Postal Service and an agency 
of a foreign government shall be transmitted to the Secretary of State and the 
Postal Regulatory Commission not later than the effective date of such contract. 
“(d)(1) With respect to shipments of international mail wthin the meaning of 
section 3741 that are exported or imported by the Postal Service — 

“(A) the Postal Service shall not tender exported shipments to governmental 
authorities of any other country for clearance and importation except in accord- 
ance with procedures and laws which are equally applicable to similar ship- 
ments transmitted by private companies; and , 

“(B)(i) subject to clause (ii), the Customs Service and other appropriate Fed- 
eral agencies shall apply the customs laws of the United States and all other 
laws relating to the importation or exportation of such shipments in the same 
manner to both shipments by the Postal Service and similar shipments by pri- 
vate companies; and , „ , , . 

“(ii) the Customs Service and other Federal agencies shall deny shipments 
imported by the Postal Service from a foreign country access to special customs 
procedures established in accordance with international postal or customs 
agreements for shipments by postal authorities of other countries unless that 
foreign country maxes available such special customs procedures both to ship- 
ments to such country from the United States by the Postal Service and similar 
shipments to such country from the United States by private companies. 

“(2)(A) The provisions of paragraph (l)(B)(i) shall take effect beginning on the 
date of enactment of this subsection. 

“(B) The provisions of subparagraphs (A) and (B)(ii) of paragraph (1) shall take 
effect beginning 5 years after the date of enactment of this subsection. 

“(C) The Secretary of State shall, to the maximum extent practicable, take such 
measures as are within the control of the Secretary — 

“(i) to complete the renegotiation of any treaties, conventions, or other 
international agreements (including those regulating international postal serv- 
ices), and 

“(ii) to encourage the governments of other countries to make any changes 
in their laws (consistent with the policies carried out by the provisions referred 
to in subparagraph (B)), , . j. , 

which may be necessary in order to facilitate the timely implementation of the pro- 
visions that are subject to subparagraph (B). The Secretary of State shall consult 
with the United States Trade Representative and the Commissioner of Customs in 
carrying out this subparagraph. 

“(3) For purposes of this subsection, the term ‘private company means a private 
company substantially owned or controlled by persons who are citizens of the United 
States.”. . 

(2) Effective date. — Notwithstanding paragraph (1), the authority of the 
United States Postal Service to establish the rates of postage or other charges 
on mail matter conveyed between the United States and other countries shall 
remain available to the Postal Service until the date as of which the baseline 
rates are determined under section 3721(e)(2) of title 39, United States Code (as 
amended by section 201). 



34 


33 

(b) Trade-in-Services program. — ^The second sentence of paragraph (5) of sec- 
tion 306(a) of the Trade and Tariff Act of 1984 (19 U.S.C. 2114b(5)) is amended by 
inserting “postal and delivery services,” after “transportation,”. 

SEC. 307. SUITS BY AND AGAINST THE POSTAL SERVICE. 

(a) In General. — Section 409 of title 39, United States Code, is amended by 
striking subsections (c) through (e) and inserting the following: 

“(c) For purposes of the Act of July 5, 1946 (commonly referred to as the ‘Trade- 
mark Act of 1946’ (15 U.S.C. 1051 and following)), the Postal Service shall be con- 
sidered to be a ‘person’, as used in that Act, and shall not be immune under any 
other doctrine of sovereign immunity from suit in Federal court by any person for 
any violation of that Act by any officer or employee of the Postal Service. 

“(d)(1) To the extent that the Postal Service, or other Federal agency acting on 
behalf of or in concert with the Postal Service, engages in conduct with respect to 
any service which is not reserved to the Unit^ States under section 1696 of title 
18, the Postal Service or other Federal agency — 

“(A) shall not be immune under any doctrine of sovereign immunity from 
suit in Federal court by any person for any violation of law by such agency or 
any officer or employee thereof; 

“(B) shall not be considered a ‘Federal agency* for purposes of section 
1346(b) and chapter 17 1 of title 28, and shall be liable for actions in tort in the 
same manner as a private company; and 

“(C) shall be considered to be a person (as defined in subsection (a) of the 
first section of the Clayton Act ( 15 U.S.C. 12(a)) for purposes of— 

“(i) the antitrust laws (as defined in subsection (a) of the first section 
of the Clayton Act (15 U.S.C. 12(a)); and 

“(ii) section 5 of the Federal 'Trade Commission Act (15 U.S.C. 45) to 
the extent that such section 5 applies to unfair methods of competition. 

For purposes of the preceding sentence, any private carriage of mail allowable by 
virtue of section 601 shall not be considered a service reserved to the United States 
under section 1696 of title 18. 

“(2) This subsection shall not apply with respect to conduct occurring before the 
date of enactment of this subsection. 

“(e)(1) Motor vehicles owned or leased by the Postal Service that are primarily 
and regularly used for the transport or delivery of products in the competitive cat- 
egory of mail shall be subject to Federal and State laws and regulations associated 
with the parking and operation of such motor vehicles, to the same extent and in 
the same manner as if they were owned or leased by a private company. 

“(2) Any motor vehicle owned or leased by the Postal Service that is primarily 
and regularly used for the transport or delivery of products in the competitive cat- 
egory of mail shall be clearly identified as such by appropriate symbol or other 
marking. 

“(3) This subsection shall become effective on the first day of the first rate- 
making cycle. 

“(4) F or purposes of this subsection — 

“(A) the terms ‘product in the competitive category of mail’ and ‘ratemaking 
cycle’ have the meanings given them by chapter 37; and 

“(B) the term ‘State’ includes the District of Columbia, the Commonwealth 
of Puerto Rico, and a territoiy or possession of the United States. 

“(f)( 1) The Postal Service shall comply with — 

“(A) any zoning, planning, and land use regulations applicable to State or 
local public entities; and 

“(B) any building codes applicable to State or local public entities. 

“(2) For purposes of this subsection, the term ‘State’ has the meaning given 
such term by subsection (e). 

“(g)(1) 'The Postal Service shall employ attorneys by contract or otherwise to 
conduct litigation on its behalf in any litigation arising, in whole or in part, under 
any of the following: 

“(A) Subsection (c), (d), or (e) of section 409 (relating to application of cer- 
tain laws to the Postal Service). 

“(B) Subsection (f) or (g) of section 3604 (relating to administrative subpoe- 
nas by the Postal Regulatory Commission). 

“(C) Subsection (a) or (b) of section 3628 (relating to appeals from decisions 
of the Commission and the Directors). 

“(2) In any circumstance not covered by paragraph (1), the Department of Jus- 
tice shall, under section 411, furnish the Postal Service such legal representation 
as it may require, except that, with the prior consent of the Attorney General, the 
Postal Service may, in any such circumstance, employ attorneys by contract or oth- 
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erwise to conduct litigation brought by or against the Postal Service or its officers 
or employees in matters affecting the Postal Service. 

“(h) A judgment against the Government of the United States arising out of ac- 
tivities of the Postal Service shall be paid by the Postal Service out of any funds 
available to the Postal Service, subject to the restriction specified in section 
2011(f).”. 

(b) Technical Amendment. — Section 409(a) of title 39, United States Code, is 
amended by striking “Except as provided in section 3628 of this title,” and inserting 
“Except as otherwise provided in this title,”. 

TITLE IV— MISCELLANEOUS PROVISIONS RELATING TO THE BUDGET 
AND APPROPRIATIONS PROCESS 

SEC. 401. PROVISIONS RELATING TO BENEFITS UNDER CHAPTER 81 OP TITLE 5, UNITED 
STATES CODE, FOR OFFICERS AND EMPLOYEES OF THE FORMER POST OFFICE DE- 
PARTMENT. 

(a) In General. — Section 8 of the Postal Reorganization Act (39 U.S.C. 1001 
note) is amended by inserting “(a)” after “8.” and by adding at the end the following: 

“(b) For purposes of chapter 81 of title 5, United States Code, the Postal Service 
shall, with respect to any individual receiving benefits under such chapter as an of- 
ficer or employee of the former Post Office Department, have the same authorities 
and responsibilities as it has with respect to an officer or employee of the Postal 
Service receiving such benefits.”. 

(b) Effective Date. — ^This section and the amendments made by this section 
shall take effect on October 1, 1998. 

SEC. 402. TECHNICAL AND CONFORMING AMENDMENTS. 

(a) Appropriations. — Subsection (e) of section 2401 of title 39, United States 
Code, is amended — 

( 1) by striking “Committee on Post Office and Civil Service” each place it 
appears and inserting “Committee on Government Reform and Oversight”; 

(2) by striking “and the Committees on Appropriations of the Senate and 
the House of Representatives”; and 

(3) by striking “Not later than March 15 of each year,” and inserting “Each 
year,”. 

(b) Technical Correction. — Sections 2803(a) and 2804(a) of title 39, United 
States Code, are amended by striking “2401(g)” and inserting “2401(e)”. 

TITLE V— PROVISIONS RELATING TO TRANSPORTATION, CARRIAGE, 
OR DELIVERY OF MAIL 

SEC. 501. OBSOLETE PROVISIONS. 

(a) Repeal. — C hapter 52 of title 39, United States Code, is repealed. 

(b) Conforming Amendments. — Section 5005(a) of title 39, United States Code, 
is amended — 

(1) by repealing paragraph (1); and 

(2) in paragraph (4) by striking “(as defined in section 5201(6) of this title)”. 

(c) Eliminating Restriction on Length of Contracts. — (1) Section 5005(b)(1) 
of title 39, United States Code, is amended by striking “(or where the Postal Service 
determines that special conditions or the use of special equipment warrants, not in 
excess of 6 years)” and inserting “(or such length of time as may be determined by 
the Postal Service to be advisable or appropriate)”. 

(2) Section 5402(c) of such title 39 is amended by striking “for a period of not 
more than 4 years”. 

(3) Section 5605 of such title 39 is amended by striking “for periods of not in 
excess of 4 years”. 

(d) Clerical Amendment, — The table of chapters for part V of title 39, United 
States Code, is amended by repealing the item relating to chapter 52. 

SEC. 502. EXPANDED CONTRACTING AUTHORITY. 

Subsection (d) of section 5402 of title 39, United States Code, is amended to 
read as follows: 

“(d) Notwithstanding the provisions of subsections (a) through (c), the Postal 
Service may contract for the transportation of mail by aircraft, except as provided 
in subsections (f) and (g).”. 

SEC. 503. PRIVATE CARRIAGE OF LETTERS. 

(a) Repeal of Suspension Authority. — Subsection (b) of section 601 of title 39, 
United States Code, is repealed. 
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(b) Private Carriage. — Section 601 of title 39, United States Code, is amended 
by striking subsection (a) and inserting the following: 

“(a) A letter may be carried out of the mails when — 

“(1) the amount paid for the private carriage of the letter is at least the 
amount equal to 6 times the rate then currently charged for the 1st ounce of 
a single-piece first-class letter; 

“(2) the letter weighs at least 12 V 2 ounces; 

“(3) such carriage is within the scope of services described by regulations 
of the United States Postal Service (as in effect on July 1, 1998) that purport 
to permit private carriage by suspension of the operation of this subsection (as 
then in effect); or 

“(4) the requirements of subsection (b) are met. 

“(b) A letter shall be considered to satisfy the requirements of this subsection 
if — 

“( 1) it is enclosed in an envelope; 

“(2) the amount of postage which would have been charged on the letter if 
it had been sent by mail is paid by stamps, or postage meter stamps, on the 
envelope; 

“(3) the envelope is properly addressed; 

“(4) the envelope is so sealed that the letter cannot be taken from it without 
defacing the envelope; 

“(5) any stamps on the envelope are canceled in ink by the sender; and 
“(6) the date of the letter, of its transmission or receipt by the carrier is 
endorsed on the envelope in ink.”. 

(c) Effective Date. — This section shall take effect as of the first day of the first 
year beginning on or after the date as of which the baseline rates are determined 
under section 3721(e)(2). 

SEC. S04. REPEAL OP SECTION 6403. 

(a) In General. — Section 5403 of title 39, United States Code, is repealed, 

(b) Clerical Amendment. — The table of sections for chapter 54 of title 39, 
United States Code, is amended by repealing the item relating to section 6403. 

TITLE VI— STUDIES 

SEC. 601. EMPLOYEE-MANAGEMENT RELATIONS. 

(a) Independent Study Required.— The Board of Directors shall, by contract, 
provide for the National Academy of Public Administration to conduct an inde^nd- 
ent study as to how employee-management relations within the United States Post- 
al Service may be improved. 

(b) Specific Requirements. — Under the contract, the Academy shall be re- 
quired — 

(1) to involve the labor, supervisory, and managerial organizations of the 
Postal Service in developing the design and specific objectives of the study; 

(2) to consult periodically with representatives of the Postal Service, and of 
those labor, supervisory, and managerial organizations, on the progress of the 
study; and 

(3) to provide opportunity for those labor, supervisory, and managerial orga- 
nizations to review and submit written comments on the final report. 

(c) Final Report. — 

(1) In general. — ^The Academy shall, not later than 12 months after the 
date on which the contract for the study under this section is entered into, sub- 
mit its final report to the President, the Congress, the Postal Service, and the 
labor, supervisory, and managerial organizations of the Postal Service, 

(2) Contents. — The report shall contain the findings, conclusions, and rec- 
ommendations of the Academy on all matters required to be addressed by the 
study, and shall also include all written comments submitted to the Academy 
under subsection (b)(3). 

(d) Cooperation. — The Board of Directors shall take appropriate measures to 
ensure that all components of the Postal Service cooperate fiilly with the Academy 
in the conduct of its study under this section, 

(el Definition. — For purposes of this section, the term “Board of Directors” has 
the meaning given such term by section 102 of title 39, United States Code (as 
amended by section 101 of this Act). 

SEC. 602. RECOHROENDATIONS ON DNIVEHSAL POSTAL SERVICES. 

(a) In General. — Chapter 28 of title 39, United States Code, is amended by 
adding at the end the following: 
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“§ 2806. Universal postal services 

“(a)(1) Within 1 month after the date of enactment of this section, the Postal 
Service shall begin conducting a study the purpose of which shall be to develop rec- 
ommendations as to the appropriate scope and standards for universal postal se^- 
ices to be assured by the Government of the United States consistent with its obh- 
gations under sections 101 and 403. 

“(2) The Postal Service shall, within 18 months thereafter, complete its study 
and submit a written report to the President, the Congress, and the Postal Regu- 
latory Commission setting forth its recommendations under this section and the rea- 
sons therefor, . 

“(3) The Postal Service shall solicit and include as part of its report the written 
views and suggestions of any persons who may be affected by or interested in any 
matter as to which the study pertains. , . 

“(4) The conduct of the study and the drafting of the report required under this 
section shall, consistent with section 2805 (relating to inherently Governmental 
functions), be performed only by employees of the Postal Service. 

“(b)(1) The recommendations submitted by the Postal Service under this section 
shall include recommendations concerning a universai service definition for each 
class of delivery services the continuous provision of which must, in the view of the 
Postal Service, be assured in order to fulfill the obligations set out in sections 101 
and 403. , . , . . 

“(2) In developing its recommendations under this subsection with respect to 
any given class of delivery services, the Postal Service shall take into consideration 
the development of new technologies and the evolution of alternative means of meet- 
ing the public interest objectives set out in this title. , o • 

“(c) Each universal service definition recommended by the Postal Service under 
this section shall include the specification of minimum standards of service to be 
attained, consistent with the following: . i. n 

“(1) Standards of reliability, speed, frequency, and quahty of service shaU 
be established so as to meet the needs of users and consumers of universal serv- 
ices generally. 

“(2) Universal services should be available at just, reasonable, and afford- 
able rates sufficient to enable universal services to be provided under best prac- 
tices of honest, efficient, and economical management. 

“(3) Persons in all regions of the Nation, including low-income persons and 
those located in rural, insular, and high-cost areas, should have access to uiu- 
versal postal services that are reasonably comparable to those provided m 
urban areas and that are available at appropriate rates. As provided in section 
101(b), no small post office of the Postal Service shall be closed solely by reason 
of operating at a deficit. . , „ 

“(4) In providing universal services, the Postal Service shall not, except as 
specifically authorized in this title, make any undue or unreasonable discrimi- 
nation among users, including other providers of postal services. 

“(5) Universal services shall be maintained without interruption and with- 
out abrupt and substantial changes in rates or quality of service. 

“(6) Standards for universal service should avoid distortions in the competi- 
tion between postal operators and between commercial purchasers of postal 
services to the extent consistent with fulfilling the obligations set out in sections 


101 and 403. 

“(7) Universal service definitions for the State of Alaska shall take into ac- 
count the special conditions and needs of that State. 

“(8) Universal services shall be provided consistent with such other prin- 
ciples as the Postal Service determines are necessary and appropriate for the 
protection of the public interest, convenience, and necessity, and the require- 
ments of this title. a. i o 

“(d) In addition to the principles set out in subsection (c), the Postal beryice 
shall take into account special requirements for certain classes of postal services 
under this title, including requirements for uniform, reduced, or free rates.”. 

(b) Clerical Amendment. — The table of sections for chapter 28 of title 39, 
United States Code, is amended by adding at the end the following: 


“2806. Universal postal services.”. 

SEC. 603. STUDY ON EQUAL APPLICATION OF LAWS TO COMPETITIVE PRODUCTS. 

(a) In General. — The Department of Justice shaft prepare and submit to the 
President and Congress, within 1 year after the date of enactment of this Act, a 
comprehensive report identifying Federal and State laws that apply differently to 
products of the United States Postal Service in the competitive category of mail (as 
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that term is defined in chapter 37 of title 39, United States Code, as amended by 
this Act) and similar products provided by private companies. 

(b) Recommendations. — The Department of Justice shall include such rec- 
ommendations as it considers appropriate for bringing such legal discrimination to 
an end. 

(c) Consultation. — In preparing its report, the Department of Justice shall 
consult with the United States Postal Service, the Postal Regulatory Commission, 
other Federal agencies, mailers, private companies that provide delivery services, 
and the general public, and shall append to such report any written comments re- 
ceived under this subsection. 

SEC. 604. GREATER DIVERSITY IN POSTAL SERVICE EXECUTIVE AND ADMINISTRATIVE 
SCHEDULE MANAGEMENT POSITIONS. 

(a) Study. — ^The Board of Directors shall study and, within 1 year after the date 
of enactment of this Act, submit to the President and Congress a report concerning 
the extent to which women and minorities are represented in supervisory and man- 
agement positions within the United States Postal Service. Any data included in the 
report shall be presented in the aggregate and by pay level. 

(b) Performance Evaluations. — ^The United States Postal Service shall, as 
soon as practicable, take such measures as may be necessary to ensure that, for pur- 
poses of conducting performance appraisals of supervisory or managerial employees, 
appropriate consideration shall be given to meeting affirmative action goals, achiev- 
ing equal employment opportunity requirements, and implementation of plans de- 
signed to achieve greater diversity in the workforce. 

(c) Definition. — ^For purposes of this section, the term “Board of Directors” has 
the meaning given such term by section 102 of title 39, United States Code (as 
amended by section 101 of this Act). 

SEC. 605. PLAN FOR ASSISTING DISPLACED WORKERS. 

(a) Plan. — The United States Postal Service shall, before the deadline specified 
in subsection (b), develop and be prepared to implement, whenever necessary, a 
comprehensive plan under which reemployment assistance shall be afforded to em- 
ployees displaced as a result of the automation or privatization of any of its func- 
tions. 

(b) Report. — ^Not later than 1 year after the date of enactment of this Act, the 
United States Postal Service shall submit to its Board of Directors (within the 
meaning of section 102 of title 39, United States Code, as amended by section 101 
of this Act) and Congress a written report describing its plan under this section. 

SEC. 606. CONTRACTS WITH WOMEN, MINORITIES, AND SMALL BUSINESSES. 

The Board of Directors of the United States Postal Service shall study and, 
within 1 year after the date of enactment of this Act, submit to the President and 
the Congress a report concerning the number and value of contracts and sub- 
contracts the Postal Service has entered into with women, minorities, and small 
businesses. 


TITLE Vn— INSPECTORS GENERAL 

SEC. 701. INSPECTOR GENERAL OF THE POSTAL REGULATORY COMMISSION. 

(a) In General. — Paragraph (2) of section 8G(a) of the Inspector General Act 
of 1978 is amended by inserting “the Postal Regulatory Commission,” after “the 
United States International Trade Commission,”. 

(b) Administration. — Section 3604 of title 39, United States Code, is amended 
by adding after subsection (g) (as added by section 211) the following: 

“(h)(1) Notwithstanding any other provision of this title or of the Inspector Gen- 
eral Act of 1978, the authority to select, appoint, and employ officers and employees 
of the Office of Inspector General of the Postal Regulatory Commission, and to ob- 
tain any temporary or intermittent services of experts or consultants (or an organi- 
zation of experts or consultants) for such Office, shall reside with the Inspector Gen- 
eral of the Postal Regulatory Commission. 

“(2) Except as provided in paragraph (1), any exercise of authority under this 
subsection shall, to the extent practicable, be in conformance with the applicable 
laws and regulations that govern selections, appointments and employment, and the 
obtaining of any such temporary or intermittent services, within the Postal Regu- 
latory Commission.”. 

(c) Deadline. — No later than 180 days after the date of enactment of this Act — 

(1) the first Inspector General of the Postal Regulatory Commission shall 

be appointed; and 
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(2) the Office of Inspector General of the Postal Regulatory Commission 
shall be established. 

SEC. 702. INSPECTOR GENERAL OF THE UNITED STATES POSTAL SERVICE TO BE APPOINTED 
BY THE PRESIDENT. 

(a) Definitional Amendments to the Inspector General Act of 1978.— Sec- 
tion 11 of the Inspector General Act of 1978 is amended— 

(1) in paragraph (1) — i i ■ 

(A) by striking “and” before “the chief executive officer of the Resolution 

Trust Corporation”; „ , „ , , -o. t 

(B) by striking “and” before “the Chairperson of the Federal Deposit in- 
surance Corporation”; , ^ , 

(C) by striking “or” before “the Commissioner of Social Security, Social 
Security Administration”; and 

(D) by inserting “or the Postmaster General and Chief Executive Otti- 
cer of the United States Postal Service;” after “Social Security Administra- 
tion;”; and 

(2) in paragraph (2) — . 

(A) by striking “or” before “the Veterans’ Administration ; 

(B) by striking “or” before “the Social Security Administration”; and 

(C) by inserting “or the United States Postal Service;” after “Social Se- 
curity Administration;”. 

(b) Special Provisions Concerning the United States Postal Service.— 

(1) In general. — The Inspector General Act of 1978 is amended — 

(A) by redesignating sections 8G (as amended by section 701(a)) and 8H 
as sections 8H and 81, respectively; and 

(B) by inserting after section 8F the following: 

“SPECIAL PROVISIONS CONCERNING THE UNITED STATES POSTAL SERVICE 


“Sec 8G. (a) Notwithstanding the last two sentences of section 3(a), the Inspec- 
tor General of the United States Postal Service shall report to and be under the gen- 
eral supervision of the Postmaster General, but shall not report to, or be subject to 
supervision by, any other officer or employee of the United States Postal Servi^ or 
its Board of Directors. No such officer or employee (including the Postoaster Gen- 
eral) or member of such Board shall prevent or prohibit the Inspector General from 
initiating, carrying out, or completing Rny audit or investigation, or from issuing 
any subpoena during the course of any au<ut or investigation. 

“(b) In carrying out the duties and responsibilities specified in this Act, the In- 
spector General of the United States Postal Service shall have oversight responsibil- 
ity for all activities of the Postal Inspection Sendee, including any internal inves- 
tigation performed by the Postal Inspection Service. The Chief Postal Inspector shall 
promptly report the significant activities being carried out by the Postal Inspection 
Service to such Inspector General. ^ i ^ .v 

“(c) Any report required to be transmitted by the Postmaster General to the ap- 
propriate committees or subcommittees of the Congress under section 5(d) shall also 
be transmitted, within the 7-day period specified under such section, to the Commit- 
tee on Government Reform and Oversight of the House of Representatives and the 
Committee on Governmental Affairs of the Senate. 

“(d) Notwithstanding any provision of paragraph (7) or (8) of section 6(a), the 
Inspector General of the United States Postal Service may select, appoint, and em- 
ploy such officers and employees as may be necessary for carrying out the functions, 
powers and duties of the Office of Inspector General and to obtain the temporary 
or intermittent services of experts or consultants or an organization of experts or 
consultants, subject to the applicable laws and regulations that govern such selec- 
tions, appointments, and employment, and the obtaining of such services, within the 
United States Postal Service. , ^ ^ 

“(e) Nothing in this Act shall restrict, eliminate, or otherwise adversely afiect 
any of the rights, privileges, or benefits of employees of the United States Postal 
Service, or labor organizations representing employees of the United States Postal 
Service, under chapter 12 of title 39, United States Code, the Nation^ Labor Rela- 
tions Act, any handbook or manual affecting employee labor relations with the 
United States Postal Service, or any collective bargaining agreement. 

“(f) There are authorized to be appropriated, out of the Postal Service Fund, 
such sums as may be necessary for the Office of Inspector General of the United 
States Postal Service 

“(g) As used in this section, ‘Postmaster General*, ‘Board of Directors’, and 
‘Board’ each has the meaning given it by section 102 of title 39, United States 
Code.”. 
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(2) Related provisions. — 

For certain related provisions, see section 213(b). 

(c) Audits of the Postal Service. — 

(1) Audits. — Subsection (e) of section 2008 of title 39, United States Code, 
is amended to read as follows: 

“{e)(l) At least once each year beginning with the fiscal year commencing after 
the date of enactment of the Postal Modernization Act of 1999, the financial state- 
ments of the Postal Service (including those used in determining and establishing 
postal rates) shall be audited by the Inspector General or by an independent exter- 
nal auditor selected by the Inspector General. 

“(2) Audits under this section shall be conducted in accordance with applicable 
generally accepted government auditing standards. 

“(3) Upon completion of the audit required by this subsection, the person who 
audits the statement shall submit a report on the audit to the Postmaster General.”. 

(2) Results of inspector general’s audit to be included in annual re- 
port.— Section 2402 of title 39, United States Code, is amended by inserting 
after the first sentence the following: “Each report under this section shall in- 
clude, for the most recent fiscal year for which a report under section 2008(e) 
is available (unless previously transmitted under the following sentence), a copy 
of such report.”. 

(3) Coordination provisions. — Subsection (d) of section 2008 of title 39, 
United States Code, is amended — 

(A) by striking “(d) Nothing” and inserting “(d)(1) Except as provided 
in paragraph (2), nothing”; and 

(B) by adding at the end the following: 

“(2) An audit or report under paragraph (1) may not be obtained without the 
prior written approval of the Inspector General.”. 

(4) Savings provision. — For puiposes of any fiscal year preceding the first 
fiscal year commencing after the date of enactment of this Act, the provisions 
of title 39, United States Code, shall be applied as if the amendments made by 
this subsection had never been enacted. 

(d) Reports.— 

(1) In general. — Section 3013 of title 39, United States Code, is amended — 

(A) in the first sentence by striking “Postmaster General” and inserting 
“Chief Postal Inspector”; 

(B) by striking “Board” each place it appears and inserting “Inspector 
General”; 

(C) in the third sentence by striking “Each such report shall be submit- 
ted within sixty days after the close of the reporting period involved” and 
inserting “Each such report shall be submitted within 1 month (or such 
shorter length of time as the Inspector General may specify) after (he close 
of the reporting period involved”; and 

(D) by striking the last sentence and inserting the following: 

“The information in a report submitted under this section to the Inspector General 
with respect to a reporting period shall be included as part of the semiannual report 
prepared by the Inspector General under section 5 of the Inspector General Act of 
1978 for the same reporting period. Nothing in this section shall be considered to 
permit or require that any report by the Chief Postal Inspector under this section 
include any information relating to activities of the Inspector General.”. 

(2) Effective date. — This subsection shall take effect on the first day of 
the first semiannual reporting period beginning on or after the date of enact- 
ment of this Act and shall apply with respect to semiannual reporting periods 
beginning on or after the effective date of this subsection. 

(3) Savings provision. — ^For purposes of any semiannual reporting period 
preceding the first semiannual reporting period referred to in paragraph (2), the 
provisions of title 39, United States Code, shall continue to apply as if the 
amendments made by this subsection had not been enacted. 

(e) Technical and Conforming Amendments. — 

(1) Relating to the inspector general act of ists. — (A) Subsection (a) 
of section 8H of the Inspector General Act of 1978 (as amended by section 701 
and redesignated by subsection (b) of this section) is further amended — 

(i) in para^aph (2) by striking “the Postal Regulatory Commission, and 
the United States Postal Service;” and inserting “and the Postal Regulatory 
Commission;” and 

(ii) in paragraph (4) by striking “except that” and all that follows 
through “Code);” and inserting “except that, with respect to the National 
Science Foundation, such term means the National Science Board;”. 
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(B)(i) Subsection (f) of section 8H of such Act (as so redesignated) is re- 
pealed. . 

(ii) Subsection (c) of section 8H of such Act (as so redesignated) is 
amended by striking “Except as provided under subsection (f) of this sec- 
tion, the” and inserting “The”. 

(2) Relating to title sa, united states code. — (A) Subsection (e) of sec- 
tion 202 of title 39, United States Code, is repealed. 

(B) Paragraph (4) of section 102 of such title 39, as amended by sections 
102(a) and 205(a) of this Act, is amended to read as follows: 

“(4) ‘Inspector General’ means the Inspector General of the United States 
Postal Service, appointed under section 3(a) of the Inspector General Act of 
1978;”. , , , 

(C) The first sentence of section 1003(a) of such title 39 is amended by 
striMng “chapters 2 and 12 of this title, section 8G of the Inspector General Act 
of 1978, or other provision of law,” and inserting “chapter 2 or 12 of this title, 
subsection (b) or (c) of section 1003 of this title, or any other provision of law,”. 

(D) Subsection (b) of section 1003 of such title 39 is amended by striking 
“respective” and inserting “other”. 

(E) Subsection (c) of section 1003 of such title 39 is amended by striking 
“included” and inserting “includes”. 

(f) Effective Date; Eligibility of Prior Inspector General. — 

(1) Effective date. — 

(A) In general. — Except as provided in subparagraph (B) or in sub- 
section (c) or (d), this section and the amendments made by this section 
shall take effect on the date of enactment of this Act. 

(B) Special rules. — 

(i) In general. — Except as provided in clause (ii), if the position 
of Inspector General of the United States Postal Service is occupied on 
the date of enactment of this Act (other than by an individual serving 
due to a vacancy arising in that position before the expiration of his 
or her predecessor’s term), then, until January 5, 2004, or, if earlier, 
the date on which such individual ceases to serve in that position, title 
39, United States Code, shall be appUed as if the amendments made 
by this section had not been enacted. 

(ii) Authorization of appropriations. — 

(I) In general. — ^Notwithstanding any other provision of this 
paragraph, subsection (f) of section 8 Cj of the Inspector General Act. 
of 1978 (as amended by this section) shall be effective for purposes 
of fiscal years beginning on or after October 1, 1999. 

(II) Savings provision. — ^For purposes of the fiscal year ending 
on September 30, 1999, funding for the Office of Inspector General 
of the United States Postal Service shall be made available in the 
same manner as if this Act had never been enacted. 

(2) Eligibility of prior inspector general. — Nothing in this Act shall 
prevent any individual who has served as Inspector General of the United 
States Postal Service at any time before the date of enactment of this Act from 
being appointed to that position pursuant to the amendments made by this sec- 
tion. 


TITLE VIII— LAW ENFORCEMENT 
Subtitle A — Amendments to 
Title 39, United States Code 

SEC. 801. MAKE FEDERAL ASSAULT STATUTES APPLICABLE TO POSTAL CONTRACT EMPLOY- 
EES. 

Section 1008 of title 39, United States Code, is amended— 

(1) in subsection (a) by inserting “or entrusted with mail under contract 
with the Postal Service” after “mail”; and 

(2) in subsection (b) by inserting “an employee of the Postal Service for the 
purposes of sections 111 and 1114 of title 18, and” after “deemed”. 

SEC. 802. SEXUALLY ORIENTED ADVERTISING. 

(a) Civil Penalty. — Section 3011 of title 39, United States Code, is amended — 

(1) by redesignating subsections (b) through (e) as subsections (c) through 
(f), respectively; and 

(2) by inserting after subsection (a) the following: 
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“(b)( p Upon a finding by the court that a sexually oriented advertisement has 
been mailed in violation of section 3010(b), the court may assess, on whoever made 
the mailing or caused it to be made, a civil penalty of not less than $500 and not 
more than $1,500 for each violation. Each piece of mail sent in violation of section 
3010(b) shall constitute a separate violation. 

“(2) For purposes of this subsection — 

“(A) receipt of a sexually oriented advertisement after the recipient’s name 
and address have been listed (as described in section 3010(b)) for at least 60 
days shall create a rebuttable presumption that such advertisement was mailed 
more than 30 days after that individual’s name and address became so listed; 
and 

“(B) receipt in the mail of a sexually oriented advertisement addressed to 
‘Occupant’ or ‘Resident’ (or any other term permitted by Postal Service stand- 
ards on simplified addressing) at the recipient’s address, or which is specifically 
addressed to the recipient, but with an inconsequential error or variation in the 
recipient’s name or address, shall, for purposes of applying the mailing prohibi- 
tion of section 3010(b), create a rebuttable presiunption that such advertisement 
was mailed to such recipient. 

“(3) Any penalty assessed under paragraph (1) shall be paid to the Postal Serv- 
ice for deposit in the Postal Service Fund established by section 2003.”. 

(b) Repeal. — 

(1) In general. — Section 3008 of title 39, United States Code, and the item 
relating to such section in the table of sections at the beginning of chapter 30 
of such title, are repealed. 

(2) Conforming amendments.— (A) Subsection (f) of section 3011 of such 
title 39 (as so redesignated by subsection (a)) is amended by striking “section 
3006, 3007, or 3008” and inserting “section 3006 or 3007”. 

(B) Section 1737 of title 18, United States Code, is amended — 

(i) in subsection (a) by striking “3008 or”; and 

(ii) in subsection (b) by striking “3008(a) or”. 

(c) Effective Date. — This section and the amendments made by this section 
shall take effect 90 days after the date of the enactment of this Act. The amend- 
ments made by this section shall be treated as if they had never been enacted for 
purposes of any mailing made or caused to be made before this section takes effect. 
SEC, 803. ALLOW POSTAL SERVICE TO RETAIN ASSET FORFEITURE RECOVERIES. 

Paragraph (7) of section 2003(b) of title 39, United States Code, is amended to 
read as follows: 

“(7) amounts (including proceeds from the sale of forfeited items) from any 
civil forfeiture conducted by the Postal Service and from any forfeiture resiilting 
from an investigation in which the Postal Service has primary responsibility, 
except that nothing in this paragraph shall preclude the Postal Service, on such 
terms as it may determine, from sharing such amounts with any Federal, State, 
or local law enforcement agency which participated in any of the acts which led 
to the seizure or forfeiture of the property; and”, 

SEC. 804. HAZARDOUS MATTER 

(a) Civil Penalty.— Chapter 30 of title 39, United States Code, is amended by 
adding at the end the following: 

“§ 3016. Civil penalty for prohibited mailing and deficient packaging of haz- 
ardous matter 

“(a) For the purposes of this section — 

“(1) the term ‘parcel’ includes any kind of package, envelope, container, or 
other piece of mail; 

“(2) the term ‘manneF includes the preparation and packaging of a piece 
of mail; 

“(3) a person shall be considered to have acted knowingly if— 

“(A) such person had actual knowledge of the facts giving rise to the 
violation; or 

“(B) a reasonable person acting in the same circumstances and exercis- 
ing due care would have had such knowledge; and 

“(4) the term ‘hazardous matteF has the meaning given such term by sec- 
tion 17 16 of title 18. 

“(b) Any person — 

“(1) who knowingly mails or causes to be mailed any parcel, the contents 
of which constitute or include any hazardous matter which has been declared 
by statute or Postal Service regulation to be nonmailable under any cir- 
cumstances; 
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“(2) who knowingly mails or causes to be mailed a parcel in violation of any 
statute or Postal Service regulation restricting the time, place, or Omanner in 
which hazardous matter may be mailed; or 

“(3) who knowingly manufactures, distributes, or sells any container, pack- 
aging kit, or similar device that — 

“(A) is represented, marked, certified, or sold by such person for use in 
the mailing of any hazardous matter; and 

“(B) fails to conform with any statute or Postal Service regulation set- 
ting forth standards for containers, packaging kits, or similar devices used 
for the mailing of hazardous matter; 

shall be liable to the Postal Service for a civil penalty in an amount not to exceed 
$25,000 per violation. . .... 

“(c) The Postal Service may enforce this section by commencing a civil action 
in accordance with section 409(d). The action may be brought in the district court 
of the United States for the district in which the defendant resides or any district 
in which the defendant conducts business or in which a violation of this section was 
discovered. _ j j v- 

“(d) In determining the amount of any civil penalty to be assessed under this 
section, the district court — 

“(1) shall treat as a separate violation — 

“(A) each parcel mailed or caused to be mailed as described in para- 
graph (1) or (2) of subsection (b); and 

“(B) each container, packaging kit, or similar device manufactured, dis- 
tributed, or sold as described in subsection (b)(3); and 
“(2) shall take into account — 

“(A) the nature, circumstances, extent, and gravity of each violation 
committed; and , , , , . 

“(B) with respect to the person found to have committed such violation, 
the degree of culpability, any history of prior offenses, ability to pay, effect 
on ability to continue to do business, and such other matters as justice may 
require. 

“(e) All penalties collected under authority of this section shall be paid into the 
Postal Service Fund established by section 2003.”. 

(b) Clerical Amendment. — The table of sections at the berinning of chapter 30 
of title 39, United States Code, is amended by adding at the end the following: 

“3016. Civil penalty for prohibited mailing and deficient packaging of hazardous matter.”. 

Subtitle B — Other Provisions 

SEC. 811. STALKING FEDERAL OFFICERS AND EMPLOYEES. 

(a) In General. — Chapter 41 of title 18, United States Code, is amended by 
adding at the end the following: 

“§881. Stalking Federal and postal officers and employees 
“(a) Whoever — 

“(1) repeatedly engages in conduct (including maintaining a visual or phys- 
ical proximity or communicating a verbal or written threat) directed at another 
person who is or was an ofBcer or employee-— 

“(A) in the executive, legislative, or judicial branch of the Federal Gov- 
ernment; or 

“(B) in the United States Postal Service; 
while such other person is engaged in ofUcial duties or on account of such du- 
ties; 

“(2) knows that such conduct is likely to place that other person in reason- 
able fear of sexual battery, bodily injury, or death; and 
“(3) thereby induces such fear in that other person; 
shall be punished as provided in subsection (b) of this section. 

“(b)(1) The punishment for an offense under subsection (a) is — 

“(A) in the case of a first conviction under such subsection — 

“(i) if, during the commission of the offense, the offender uses a deadly 
or dangerous weapon, a fine under this title or imprisonment for not more 
than 10 years, or both; 

“(ii) if the offense violates a protective order, a fine under this title or 
imprisonment for not more than 5 years, or both; and 

“(iii) in any other case, a fine under this title or imprisonment for not 
more than 3 years, or both; and 

“(B) in the case of a second or subsequent conviction under such subsection, 
a fine under this title or imprisonment for not more than 15 years, or both. 
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“(2) If a sentence of probation is imposed for an offense under this section, the 
court shall require the defendant to undergo appropriate psychiatric, psychological, 
or social counselling. 

“{c)(l) Whoever is aggrieved by a violation of this section may, in a civil action, 
obtain appropriate relief from the person ei^aging in that violation. Such relief may 
include compensatory and punitive damages, and injunctive or declaratory relief, 
and shall include reasonable attorney’s fees. 

“(2) If— 

“(A) the court issues an injunction under this subsection; 

“(B) the person against whom the injunction is issued is an officer or em- 
ployee in the executive branch of the Federal Government or in the United 
States Postal Service; and 

“(C) there is a nexus between the enjoined conduct and such person’s office 
or employment; 

the court may order that the person be suspended or summarily discharged from 
such office or employment. 

“(d) As used in this section, the term ‘protective order” means any court order 
that requires an individual — 

“(1) to refrain from behavior prohibited by subsection (a); or 

“(2) to refrain from contact with the person who subsequently is a victim 
of the offense under such subsection that is committed by that individual.”. 

(b) Clerical Amendment. — The table of sections at the beginning of chapter 41 
of title 18, United States Code, is amended by adding at the end the following: 

“881. Stalking Federal and postal officers and employees.”. 

SEC. 812. NONMAILABILITY OF CONTROLLED SUBSTANCES. 

Section 1716 of title 18, United States Code, is amended by adding at the end 
the following: 

“Whoever knowingly deposits for mailing or delivery, or knowingly causes to be 
delivered by mail, according to the direction thereon, or at any place at which it 
is directed to be delivered by the person to whom it is addressed, unless in accord- 
ance with the rules and regulations authorized to be prescribed by the Postal Serv- 
ice, any controlled substance, as that term is defined for the purposes of the Con- 
trolled Substances Act, shall, if the distribution of a like amount of such substance 
is a felony under such Act, be fined under this title or imprisoned not more than 
5 years, or both,”. 
sec. 813. ENHANCED PENALTIES. 

Pursuant to its authority under section 994 of title 28, United States Code, the 
United States Sentencing Commission shall amend its sentencing guidelines to- 
ll) appropriately enhance penalties in cases in which a defendant is con- 
victed of stealing or destroying a quantity of undelivered United States mail, 
in violation of sections 1702, 1703, 1708, 1709, 2114, or 2115 of title 18, United 
States Code; and 

(2) establish that the intended loss in a theft of an access device as defined 
in section 1029(e)(1) of title 18, United States Code, shall be based on the credit 
line of the access device or the actual unauthorized charges, whichever amount 
is greater. 

SEC. 814. POSTAL BURGLARY PROVISIONS. 

(a) Larceny Involving Post Office Boxes and Postal Stamp Vending Ma- 
chines. — Section 2115 of title 18, United States Code, is amended — 

(1) hy striking “or” before “any building”; 

(2) by inserting “or any post office box or postal products vending machine,” 
after “used in whole or in part as a post office,’’; and 

(3) by inserting “or in such box or machine,” after “so used”. 

(b) Receipt, Possession, Concealment, or Disposition of Property,— Sec- 
tion 2115 of title 18, United States Code, is amended — 

( 1) by inserting “(a)” before “Whoever”; and 

(2) by adding at the end the following: 

“(b) Whoever receives, possesses, conceals, or disposes of any mail matter, 
money, or other property of the United States, that has been obtained in violation 
of this section, knowing the same to have been unlawfully obtained, shall be fined 
under this title or imprisoned not more than 5 years, or both.”. 

SEC. 815. MAIL, MONEY, OR OTHER PROPERTY OF THE UNITED STATES. 

(a) Enhanced Penalty for Robbery.— Subsection (a) of section 2114 of title 
18, United States Code, is amended to read as follows: 
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“(a) Assault. — Whoever assaults any person having lawful charge, control, or 
custody of any mail matter or of any money or other property of the United States, 
with intent to rob, steal, or purloin such mail matter, money, or other property of 
the United States, or robs or attempts to rob any such person of mail matter, or 
of any money, or other property of the United States, shall, for the first offense, be 
imprisoned not more than 10 years or lined under this title, or both. If, in effecting 
or attempting to effect such robbery the defendant wounds the person having cus- 
tody of such mail, money, or other property of the United States, or puts that per- 
son’s life in jeopardy by the use of a dangerous weapon, or the offense is a subse- 
quent offense under this subsection, the defendant shall be imprisoned not more 
than 25 years or fined under this title, or both. If the death of any person results 
from the offense under this subsection, the defendant shall be punished by death 
or life imprisonment.”. 

(b) Attempt Offenses. — 

(1) The second paragraph of section 501 of title 18, United States Code, is 
amended by striking “uses or sells,” and inserting “uses or sells or attempts to 
use or sell,”. 

(2) Section 1711 of title 18, United States Code, is amended by inserting 
“attempts to loan, use, pledge, hypothecate, or convert to this own use,” after 
“converts to his own use,”. 

o 
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Mr. McHugh. We have four panels this morning and in all likeli- 
hood into this afternoon. Like all of you, we are here to listen to 
them and to review their comments. I would ask unanimous con- 
sent that my prepared statement be entered into the record in its 
entirety, as I would also ask unanimous consent that all Members 
have that opportunity to do so, as well. 

[The prepared statement of Hon. John M. McHugh follows:] 
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Statement of the Honorable John M. McHugh, Chairman 
Subcommittee on the Postal Service 
H.R. 22 Hearing -February 11, 1999 

Good Morning. The Subcommittee’s first meeting in the 106“' 
Congress will come to order. I welcome all of my colleagues. I take it as a 
positive sign that on both sides of the aisle, all Members chose to return to 
the Subcommittee, and the only Member we lost, Mr. Sessions, was a result 
of his new position on the Rules Committee. 

The Subcommittee has existed for four years, and in that time we have 
researched, analyzed, developed, proposed, and revised a bill to 
fundamentally modernize our nation’s postal laws for the first time since 
1970. My guiding principle has been to do it right, not quickly. Indeed, 
throughout this 4 year process, we have attempted to ensure that the public 
and all postal stakeholders have had repeated opportunities to provide input 
on the original legislation and the subsequent revisions. H.R. 22, the Postal 
Modernization Act of 1999, is the exact same bill that passed our 
Subcommittee in a bipartisan manner at the end of the 1 05“’ Congress. 
Although H.R. 22 is now a well-refined bill with a long history of numerous 
hearings and public commentary behind it, we continue the open and 
methodical process today with the first of two comprehensive hearings on 
the current version. 

Our first witness will be the Postmaster General and Chief Executive 
Officer of the U.S. Postal Service, William Henderson. It was his 
predecessor’s call for reform of the current regulatory system four years ago 
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that was probably the most important factor in starting the Subcommittee on 
this journey. This past Christmas Eve, and then again Just two and a half 
weeks ago, the Postmaster General provided us with suggested amendments 
that address the remaining areas of concern for the Postal Service with the 
current version of the bill. I very much welcome his constructive 
engagement in this endeavor, and look forward to exploring some of the 
specifics of his proposals this morning. 

Our second panel will be comprised of the five Postal Rate 
Commissioners, led by the Chairman, Edward Gleiman. In addition to 
welcoming back Chairman Gleiman and Vice Chairman LeBlanc, this is the 
Subcommittee’s first opportunity to also hear from the three newest 
Commissioners, Commissioner Omas, Commissioner Goldway, and 
Commissioner Covington. In the past four years, the entire Postal Rate 
Commission - in particular Chairman Gleiman - has been an invaluable 
partner in many of the Subcommittee’s efforts. Time and again the 
Commission has provided its expertise in helping us improve and strengthen 
H.R. 22. And again today we welcome the Commission’s comments, 
insights, and suggestions. 

Our third and fourth panels will be comprised of the Postal Service’s 
three management associations and four major unions. While H.R. 22 
reflects a comprehensive and balanced - and I want to emphasize the word 
“balanced” - approach toward addressing the needs and concerns of all 
interested parties, primary among these interests are the loyal, dedicated, and 
hardworking employees of the U.S. Postal Service. The current version of 
H.R. 22 reflects the many suggestions that the employees have put forth. 
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When they have raised serious and legitimate concerns, we have responded 
with appropriate modifications: whether it was redesigning a price cap 
system to specifically recognize wages and benefits, and respect the 
collective bargaining process; modifying the scope of the monopoly to 
maintain its wide coverage; moving the universal service study solely in the 
purview of the Postal Service; changing the labor-management relations 
study from an outside commission to a process where all parties haye a 
voice; dropping some provisions such as the mailbox demonstration project 
or the appeals of MSPB decisions; or adding a labor representative to the 
Board. I look forward to continuing this dialogue with the employee groups 
when they testify today. 

The details of H.R. 22 have been before us for quite some time, and I 
won’t review them here. The purpose of H.R. 22 is twofold: to give the 
Postal Service greater freedom and enhanced tools to compete while 
establishing new rules to ensure fair competition and protect the public 
interest. 

Although it is obvious to those who understand H.R. 22, 1 must clear 
the air regarding what appears to be some confusion about this bill, even by 
a witness in one of the later panels. As the Postmaster General will point out 
in his testimony, a price cap replaces cost-of-service regulation with an 
incentive based regulatory system. However, because a few provisions of 
H.R. 22 are adapted from the Federal Communications Commission’s 
experience with incentive regulation, some have suggested that this bill is 
the same thing as telecom reform, or the break-up of AT&T, or even 
equivalent to deregulation generally such as in aviation. The comparison 


3 



50 


has been made, in my opinion, to subtly suggest that the negative effects of 
those efforts will result from modernizing our nation’s postal laws. I believe 
the analogy is illogical and inaccurate. 

H.R. 22 is not about “breaking up” the Postal Service, as the court 
system required of AT&T, nor is it about trying to force competition into the 
postal and delivery sector, as Congress attempted to do when it deregulated 
the airlines and telecom. The postal system is already fiercely competitive. 
H.R. 22 simply recognizes that we will doom the Postal Service to failure 
unless we act to update our nation’s laws so that the Service can adapt, 
compete, grow, and survive in carrying out its universal service mission well 
into the 2 1 ^ century. 

And it will take some time for the Postal Service to adapt. H.R. 22, if 
enacted today, would set in motion a series of reforms that will probably not 
be fully implemented until some time in 2007, the end of the first five-year 
rate cycle. Those who support amendments or alternatives to H.R. 22 must 
keep such timeframes in mind. Reasoned and gradual change is the friend of 
all who wish to see a healthy and efficient postal system in the next century. 
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Mr. McHugh. We have today, as I said, four panels. Our lead 
panelist, of course, is the distinguished Postmaster General of the 
United States, William Henderson. This is the PMG’s first appear- 
ance for this year and we’re welcoming him once again. And, of 
course, our continued best wishes. 

We also have, on our second panel, the Postal Rate Commission 
members led by its chairman, Edward Gleiman, and five of its 
members. I will extend to him the honor of introducing them at the 
appropriate time. Our third and fourth panels will be comprised of 
the Postal Service’s three management associations and its four 
major unions. 

I also wish to state that there is a need to clear the air in one 
regard with what appears to be some confusion about this bill, as 
we may hear from one of the witnesses on a later panel. 

As the Postmaster General will point out in his testimony, and 
I know this because I’ve read it as I’ve read all of the pre-prepared 
testimony, a price cap replaces cost of service regulation with an 
incentive-based regulatory system. However, because of a few pro- 
visions of H.R. 22 being adopted from the Federal Communications’ 
experience with incentive regulations, some in the postal commu- 
nity have suggested that this bill, H.R. 22, is the same thing as 
telecom reform, or even the breakup of AT&T, or equivalent to de- 
regulation of such sectors as the aviation industry. 

Comparison has been made, in my opinion, to suggest, albeit sub- 
tly, that the negative effects of some of those efforts will somehow 
be felt again, if and when we modernize our Nation’s postal laws. 
I want to state that I believe that analogy is certainly inaccurate 
and, I would argue, it’s rather illogical as well. 

H.R. 22 is not about breaking up the Postal Service as the courts 
required in the case of AT&T. Nor is it about trying to force com- 
petition into the postal and delivery sectors as Congress did indeed 
attempt to do when it deregulated both the airline industry and the 
telecom industry. 

The Postal Service is already fiercely competitive. I think all of 
us understand that. H.R. 22 simply recognizes that we will doom 
the Postal Service to failure unless we act to update our Nation’s 
laws so that the Service can adapt, compete, grow and survive in 
carrying out its universal service mission well into the 21st cen- 
tury. 

And it will take some time for the Postal Service to adapt, even 
if H.R. 22 were enacted today, and I don’t believe we’re going to 
do that, are we? No, not today. But even if that were the case, it 
would set into motion a series of reforms that would probably not 
be fully implemented until some time in the year 2007, which 
would be the end of the first 5-year rate cycle. 

Those who support amendments or alternatives to H.R. 22 must, 
I think, keep those kinds of timeframes in mind. Certainly rea- 
soned and gradual change is the friend of all who wish to see a 
healthy and efficient Postal Service into the next century. 

So with that little editorialization aside, again, I welcome you all. 
Before I yield to my friend from the great State of Pennsylvania, 
the ranking minority member, I would like to yield to the chairman 
of the full committee, the gentleman from Indiana, Mr. Burton, for 



52 


any comments he may wish to make, and certainly with our appre- 
ciation for his joining us here this morning. Mr. Chairman. 

Mr. Burton. Thank you, Chairman McHugh. First of all I want 
to congratulate you and thank you for all the hard work you and 
the ranking member have done over the past 4 years to bring this 
bill to this point. I don’t know of anybody else in the Congress who 
would have liked to have done this job. 

I’m not sure that you really wanted to do it but you’ve done an 
outstanding job, and it’s a real testimony to you. And I hope your 
constituents are watching because they ought to know how hard 
you worked on this as well. 

This bill is a very important bill. And it’s one that I’m particu- 
larly interested in. That’s why I decided to be a co-sponsor with 
Chairman McHugh. I’d like to first state that although a lot of the 
provisions in the bill are extremely good, nothing is in concrete. It’s 
still a fairly fluid document although we’re probably going to use 
90 percent of it. 

But I’ve met with Chairman McHugh and some other people 
from other areas of the postal community and private sector and 
they still have some differences of opinion. I understand that there 
may be as many as 75 to 100 or maybe more amendments. We 
hope to pare that down. But over the next few weeks, we’re going 
to be meeting again and Chairman McHugh is going to bring me 
up to date, because I’m not as conversant with this subject as I 
want to be before we bring it to the full committee. 

I’m going to try to make sure that we accommodate as many peo- 
ple as possible. There needs to be level playing field so that the pri- 
vate sector and the Postal Service can compete fairly with one an- 
other, and there is still some concern about that. 

Last year the then Postmaster came to see me about the postal 
rates and the rate increase that was about to take place. And just 
to let you know that our committee does not have the latitude that 
I would like for it to have, I told him that I thought the 1 cent in- 
crease in the price of postage was not necessary, because there had 
been over $1 billion in black ink in the previous financial state- 
ment by the Postal Service and last year was well over $500 mil- 
lion. And we didn’t think a postal rate increase was necessary. 

Nevertheless, the Postal Rate Commission didn’t agree with us 
and they went ahead and increased that. Those are some of the 
concerns that we’ve had in the past and although this bill doesn’t 
address them, it’s one of the things that I’m concerned about in the 
future. That’s why I’m particularly concerned about this one provi- 
sion that you were talking about just a few moments ago. 

Let me just make sure I cover all my notes. I don’t think I want 
to go into all the details that may be of concern to me in the bill 
because I think most of you are familiar with those. But I think 
in the next 10 years or so we’re going to see a radical change in 
the way we communicate with one another. 

Faxes have become a way of life, e-mails have become a way of 
life. And unless we come out with something that realizes that fact, 
we’re going to have rates going up in the Postal Service, because 
people will be shifting into these electronic means of communica- 
tion and the Service may suffer as a result of that. 
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These are things that have to be addressed, so that while com- 
munication moves into the 21st century we’re still providing the 
best service for the people of this country at the lowest possible 
cost. 

I’d like to submit, Mr. Chairman, my entire statement for the 
record, but I want all of those interested parties to know that 
Chairman McHugh has asked me to sit down with him, and I’ve 
asked him to sit down with me and interested members of the var- 
ious communities who are interested in this bill to talk about some 
final changes that might fine tune this bill to make it even better 
than it already is. And we’re going to be working very hard to 
make sure that’s accomplished in the next few weeks. 

But let me just say one more time that I don’t know of anybody 
in the Congress that could have done as good a job as Chairman 
McHugh has over the past 4 years, with all the interested parties 
and all the diverse opinions on how this ought to be done, than he 
has. And so I want to congratulate him once again and tell him I’m 
very proud of him and I look forward to working with him to get 
the final product completed. Thank you. 

[The prepared statement of Hon. Dan Burton follows:] 
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STATEMENT OF THE HONORABLE DAN BURTON 
Subcommittee on the Postal Service 
February 11, 1999 

Today the Postal Service Subcommittee is holding its first of two hearings on 
H.R. 22, the Postal Modernization Act of 1999. I am pleased to be an original cosponsor 
of this legislation. As Chairman of the Government Reform Committee, I have made 
passing a postal reform bill one of the Committee’s top priorities this year. 

I especially want to take this opportunity to commend Chairman McHugh for his 
hard work — for over four years now — on behalf of postal reform. John McHugh has 
undertaken a Herculean task and he has brought this bill a long way. 

Yet much work remains to be done in order to pass postal reform. While many in 
the postal community support the goals of H.R. 22, there are significant differences of 
opinion regarding the specific provisions of this bill. This bill is still a work in progress. 
Let me reassure those who are here today and the American public that this bill is written 
in ink, not in concrete. There will be opportunities as the legislative process continues to 
improve the bill. The purpose of this hearing, and the hearing next month, is to identify 
concerns about H.R. 22 and look for ways to address them. 

As the Chairman of this Committee and a ten-year veteran of the old Post Office 
and Civil Service Committee, I believe a postal reform bill must follow two principles. 
First, it must allow the Postal Service to modernize and compete in the 21" Century. And 
secondly, it must be put on a level playing field with its private sector competitors. 

Today’s witnesses include Postmaster General Bill Henderson, Postal Rate 
Commission Chairman Ed Gleiman and other members of the Postal Rate Commission, 
and representatives of postal employee organizations. I would like to welcome all of 
these witnesses today. 

H.R. 22 is identical to last year’s bill, which was approved by the Subcommittee. 
Since the postal community is already quite familiar with the contents of H.R. 22, 1 will 
focus my comments on the need for this legislation. 

The future threat to the Postal Service should be very clear to all of us here today, 
despite the Postal Service’s success in recent years. Many observers ask why do we need 
postal reform now when the Postal Service is financially strong and providing excellent 
service? We went four years without a postage rate increase, and I believe even that 
increase was unnecessary. But rapid changes in communication technology, which are 
now taking place, don’t allow Congress and the Postal Service the luxury of an “if it ain’t 
broke, don’t fix it” attitude. 

Every day more and more communication is shifted from traditional paper mail to 
electronic mail. In the 1980s and early 1990s we saw fax machines come into wide use. 
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and now in the late 1990s we are seeing e-mail rapidly increase in popularity. 
Technological change is happening so fast that I’m hesitant to predict how Americans 
will communicate in the next decade and beyond, other than the fact that it probably 
won’t be on pieces of paper in envelopes! Yet despite these changes, our nation still 
needs to maintain quality, universal mail service. This service needs to remain affordable 
for all Americans. But if current trends continue, and there is certainly every reason to 
believe that they will, the Postal Service will have significantly lower revenues and less 
first-class mail to deliver. While at the same time still being mandated by law to provide 
universal service af uniform rates across America. This is something the Postal Service, 
as it is currently structured, will not be able to do. Either postage rates will increase 
dramatically or service will suffer, or both. As Chairman of the Government Reform 
Committee, I find this unacceptable. 

At the risk of oversimplifying a rather extensive and complex set of changes, I 
think it’s fair to say that H.R. 22 has two primary goals: modernization of the Postal 
Service to ensure the continuation of universal, affordable mail service into the 21st 
century, and ensuring a level playing field in those areas where the Postal Service 
competes with private sector businesses. H.R. 22 envisions a Postal Service that is 
competitive, but also competes fairly with private companies. 

H.R. 22 offers the Postal Service flexibility to succeed in a businesslike manner in 
the rapidly changing world of communications. At the same time H.R. 22 protects the 
consumer by requiring the Postal Service to operate more efficiently, and limits rate 
increases. 

Again, I welcome our witnesses, and I look forward to your testimony on H.R. 22 
and the future of the Postal Service. 
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Mr. McHugh. Well, thank you, Mr. Chairman. I deeply appre- 
ciate those kind comments. We’ve had a lot of great help, a lot of 
support on both sides on the aisle. And particularly, Mr. Chairman, 
with your leadership and your input and assistance, we’ve come a 
long way and I thank you for that. With that it’s my pleasure now 
to yield to the gentleman from Pennsylvania, Philadelphia, PA, to 
be specific, the ranking minority member, Chaka Fattah. 

Mr. Fattah. Thank you, Mr. Chairman. And to the full com- 
mittee chairman, it is, I think for all of us an important step as 
we approach the possibility of a mark-up on H.R. 22. Postal reform 
is something, as Chairman Burton has mentioned, and also the 
chairman of this subcommittee has made it very clear is important 
to a number of the stakeholders who are in this room and who we 
will be hearing from today, both the unions and the others who are 
involved in the implementation of postal service. 

We have mailers and we have private sector competitors to the 
Postal Service. But there is, in the final analysis, another group of 
shareholders who won’t be directly represented in the testimony 
today that we need to keep uppermost in our mind, and that is the 
citizenry of our country who depend every day on the U.S. Postal 
Service to provide a universal service to them. They, above and be- 
yond the other stakeholders should be the focus of our efforts at re- 
form. 

I know that for my good friend, the gentleman from New York, 
that this will be a central focus of our work as we go forward. And 
that we do want to ease any unfair burden on those who are pri- 
vate sector participants in this process. But we cannot assume 
something that is not the case, and that is that they somehow are 
in the same business as the U.S. Postal Service. 

There is only one U.S. Postal Service, there is only one entity 
with the burden and the responsibility given to them by the Con- 
gress to deliver mail anywhere in this country, notwithstanding the 
economics of it, and to do that in an efficient and an effective man- 
ner. So I want to thank the Postmaster General, who we will hear 
from, for his leadership. He is doing an excellent job and also keep- 
ing us informed as it relates to his work. 

I want to welcome, I understand we have a new committee mem- 
ber, Mr. Miller, from Florida, who is not with us yet today, but wel- 
come him to the subcommittee. There is a lot going on today. I 
have Secretary Riley down the hall in another committee hearing. 
But there is always a lot going on in the Congress so we’ll try to 
manage it as well as we can. 

I’ll offer some formal remarks for the record, as we go forward. 
And I look forward to being engaged in this activity. The postal re- 
form is now fully on the front burner of the full committee. And 
I think we can tell by the chairman’s presence here this morning 
that he intends to have some action in this regard. Thank you. 

Mr. McHugh. I thank the gentleman. I particularly thank him 
for his very active leadership on this subcommittee and for his role 
in assisting the effort that we’re all concentrating on and the pur- 
pose for our meeting here this morning. Let me yield now to the 
dean of the New York State delegation, a good friend and certainly 
a leader of longstanding on postal issues, a gentleman, as I said. 
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from New York, Mr. Gilman, for any comments he may wish to 
make. 

Mr. Gilman. Thank you, Mr. Chairman, I’ll he brief because I 
know we have some important participants this morning that we 
want to hear from. I want to commend you and the ranking minor- 
ity member, Chaka Fattah, for the wonderful work you’ve been 
doing in taking what occurred over the last session, putting it into 
the new revised H.R. 22, the Postal Reform Act, which I’m sure 
with a lot of good work by all of us can help to make our Postal 
Service even better. 

It’s still one of the best in the world, and we commend our Post- 
master General, who is here, for making certain that we are right 
up there, up front, compared to other postal services around the 
world, and I’ve had an opportunity to visit a number of them. 

But I want to thank you, Mr. Chairman, for your persistence and 
patience in the extensive work you’ve been doing to bring this 
about. We know the kind of hard work it’s been in gathering all 
of the evidence, and listening to all of the testimony. 

As the chairman is well aware, there is a great need to ensure 
that our Postal Service will be adequately prepared to meet the 
needs of our ever expanding competitive market in the 21st century 
and all of the technological improvements that are taking place in 
communication. 

Since serving on the initial House Post Office and Civil Service 
Committee, and I see some folks who’ve been with us for a number 
of years out there. I’ve been a strong advocate of making certain 
that the Postal Service provide adequate service to its customers 
for years to come while simultaneously maintaining a good work 
environment that continues to honor its commitment to its employ- 
ees. The biggest part of our Postal Service, of course, is over 
700,000 postal workers who serve our Nation. And it’s so important 
that they have input and that they be assured that there is input 
in this measure. 

I think the bill before us accomplishes a number of major goals, 
and I’m certain we’ll hear some other proposals that should be 
added. It’s important to note that the public and all postal stake- 
holders have related opportunities to provide input and revisions 
under H.R. 22, and I’m sure today’s testimony will give us some ad- 
ditional constructive ideas. In fact, we’ve heard nothing but praise 
for both the chairman and the open process from those who visited 
with me to discuss this measure. 

In that regard, I was pleased to be able to seek approval of an 
amendment to this measure during our subcommittee’s mark-up in 
the last Congress, which is included in the chairman’s introduction 
of the bill to the Congress. That amendment protects the rights, 
the privileges and benefits of both employees of the Postal Service 
and the labor unions representing them, and stems from some of 
the concerns that arose from the Postal Union in regard to the 
postal re^latory portion of the bill. 

Accordingly, with H.R. 22’s inclusion of that amendment, it’s now 
the sense of the Congress that nothing in a Postal Rate Commis- 
sion section should restrict, expand or otherwise affect any of the 
rights, privileges or benefits of either employees of the U.S. Postal 
Service or labor organizations representing those employees, as es- 
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tablished under the National Labor Relations Act. And this meas- 
ure may not be a perfect bill, but it’s close to one. I think the postal 
community should support the shape and operation of our Postal 
Service. 

Remaining concerns can and I’m certain will be discussed as this 
process continues in the subcommittee, in our full committee, and 
onto the floor. And I want to again commend you for moving it for- 
ward at this early stage in this session. And I encourage all parties 
who want to be part of the solution to come to the table or, as they 
say, “If you don’t come now the train will be leaving the station 
very shortly.” Thank you, Mr. Chairman. 

[The prepared statement of Hon. Chaka Fattah follows:] 
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Mr. Chairman: 

I would like to join you, Mr. Chairman in welcoming Congressman 
Dan Miller (R-FL), to our Subcommittee. Not only is this our first 
hearing since we have organized, it is also the first hearing this Congress 
on H.R. 22, the Postal Modernization Act of 1999. 

Along with greeting our new colleague, I must also take the time to 
welcome a new member of the Postal Rate Commission, Commissioner 
Dana B. “Danny” Covington. Besides recognizing new members and 
commissioners, I extend greetings to our panelists and look forward to 
your testimony. 

In reviewing the testimony to be presented today, I was struck by 
how forthcoming your remarks are and how much of a “work in progress” 
postal reform will truly be. I was also struck by the enormous job we, as 
Members of Congress have in making sure that the public — not just the 
mailers, competitors, and established postal community — understands 
and will benefit from postal reform. 

Along that line, I have broken down the postal reform issue into 
three key words: People, Prices and Service. My meaning is a bit 
different from the words uttered by former Postmaster General Marvin 
Runyon, who when calling upon Congress to “reform” the Postal Service 
Reorganization Act of 1970, asked for regulatory relief in the areas of 
“People, Prices and Products.” 


1 



60 


As I see it, the task before us is to ensure the preservation and 
continuation of universal service to all Americans — to all people. And, to 
do so at reasonable prices along with an increase in postal services 
available to the public; not, a decrease or degredation in the quality, 
and quantity of services rendered to consumers. 

The people aspect also encompasses jobs — postal jobs. Just how 
will postal employees, the movers and carriers of our mail, fare? Will 
their jobs shift to other areas, other companies or will they just disappear. 
How will such change impact mail delivery, mail services and universal 
service? These are critical questions which must be answered in our 
quest to reform the postal service. 

As the recent Associated Press poll released last month showed, 
“almost three-fourths of Americans believe the Postal Service is doing 
and excellent or good job.” When pressed, those polled indicated that 
their biggest concerns are the speed of mail delivery, the cost of stamps 
and counter service. 

With that as our backdrop, I look forward to working with the 
Chairman, my colleagues and those testifying before us, in refining postal 
reform legislation. I am sure that Chairman McHugh would agree that we 
have come a long way from the first time Marvin Runyon requested a 
simplified and shortened rate making process, the ability to offer volume 
discounts and bring new products to the marketplace in a more timely 
manner, and replace the current collective bargaining and grievance 
arbitration process. 


Thank you. 
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Mr. McHugh. I thank you for your comments here today, and 
more importantly, for your work not just now but over so many 
years on behalf of this very important organization. 

Mr. Gilman. Mr. Chairman. 

Mr. McHugh. Yes. 

Mr. Gilman. If you’ll forgive me. 

Mr. McHugh. Certainly. 

Mr. Gilman. I’m chairing a mark-up in my own committee, but 
I will be coming back and forth and I will ask my staff to stand 
by. Thank you, Mr. Chairman. 

[The prepared statement of Hon. Benjamin Gilman follows:] 
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Remarks by Rep. Gilman 
H.R. 22, the Postal Reform Act 
September 24, 1998 

THANK YOU MR. CHAIRMAN.... 

I AM PLEASED TO PARTICIPATE IN TODAY’S 
HEARING ON H.R. 22, THE POSTAL REFORM ACT... 

I WANT TO CONGRATULATE THE CHAIRMAN FOR 
ins PERSISTENCE AND HARD-WORK DURING THE 

Past four years with regard to this 

IMPORTANT ISSUE. THOUGH. I WOULD EXPECT NO 
UESS from a FELLOW NEW YORKER, 
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AS THE CHAIRMAN IS WELL AWARE, THERE IS A 
IgREAT NEED TO ENSURE THAT THE POSTAL SERVICE 
Will be adequately preparI'D to meet the 
NEEDS OF AN EVER EXPANDING AND COMPETITIVE 

POSTAL SYSTEM MARKET IN THE 2 1 ST CENTURY. 

j 

SINCE SERVING ON THE ORIGINAL HOUSE POST 
OFFICE AND CIVIL SERVICE COMMITTEE, I HAVE 
teEN A STRONG ADVOCA I E OF ASSURING THAT THE 

Postal service provide adequate service to 

I^S CUSTOMERS FOR YEARS TO COME, WHILE 

Simultaneously maintaining a work 

ENVIRONMENT THAT CONTINUES TO HONOR ITS 
COMMITMENT TO ITS EMPLOYEES. 


2 
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THE BILL BEFORE US TODAY, IS ONE THAT I 
IbELIEVE accomplishes these GOALS... 

I 

^ IT IS IMPORTANT TO NOTE THAT i’HE PUBLIC 

And ALL POSTAL STAKEHOLDERS HAVE HAD 

Repeated opportunities to provide input and 
jflEVISIONS TO H.R. 22. 

i 

( IN FACT, I HAVE HEARD NOTl lING BUT PRAISE 
i?OR BOTH THE CHAIRMAN AND HIS OPEN PROCESS 
fROM THOSE WHO HAVE VISITED WITH ME TO 


DISCUSS H.R. 22... 
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IN THIS REGARD, I WAS SUCCESSFUL IN SEEKING 
lAPPROVAL OF AN AMENDMENT TO HR 22 DURING 
|OUR SUBCOMMITEE’S MARK-UP LAST CONGRESS, 
IwHICH HAS BEEN INCLUDED IN CHAIRMAN 
ImcHUGH’S H.R. 22 INTRODUCTION THIS CONGRESS. 

! THIS AMENDMENT PROTECT THE RIGHTS, 
t'RIVILEGES, AND BENEFITS OF BOTH EMPLOYEES OF 
THE POSTAL SERVICE AND THE LABOR UNIONS 
REPRESENTING THEM, AND STEMS FROM SOME 
CONCERNS THAT AROSE FROM I’HE POSTAL UNIONS 
WITH REGARD TO THE POSTAL REGULATORY 
PORTION OF THE BILL. 


4 
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ACCORDINGLY, WITH H.R. 22's INCLUSION OF 

Imy amendment, it is now the sense of the 

icONGRESS THAT NOTHING IN THE POSTAL 

Regulatory commission section should 

RESTRICT, expand, OR OTHERWISE AFFECT ANY OF 
irHE RIGHTS, PRIVILEGES, OR BENEFITS OF EITHER 

Employees of the united states postal 

SERVICE, OR LABOR ORGANIZATIONS REPRESENTING 

Employees of the united s tates postal service 

As ESTABLISHED UNDER THE NA TIONAL LABOR 

relations act. 


5 
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H.R. 22 MAY NOT BE A PERFECT BILL, BUT IT IS 

bLOSE AND ONE THAT I THINK THE POSTAL 

1 

ICOMMUNITY SHOULD SUPPOR'l I'O SHAPE THE 
OPERATION OF THE NATION’S POSTAL SYSTEM- 

REMAINING CONCERNS CAN AND I AM SURE 
WILL BE DISCUSSED AS THE PROCESS CONTINUES IN 
tHE SUBCOMMITTEE, FULL COMMITTEE, AND ON TO 
ilHE HOUSE FLOOR. 

' ACCORDINGLY, I ENCOURAGE ALL PARTIES WHO 
>ivANT TO BE PART OF THE SOLUTION TO COME TO 
THE TABLE OR BE PREPARED TO BE LEFT BEHIND. 


THANK YOU.... 
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Mr. McHugh. I understand. You have my proxy, Mr. Chairman. 
With that, I’d be happy to yield to one of the few Members that 
I’m aware of that actually lobbied to get on this subcommittee. I’ll 
leave it to you what that says about him. I think it makes him 
pretty special, but that’s one person’s opinion. The gentleman from 
Ohio, Mr. LaTourette. 

Mr. LaTourette. Thank you, Mr. Chairman. Under unanimous 
consent request. I’ll submit my remarks for the record. I would like 
to say this is the only subcommittee that I requested and Chair- 
man Burton was kind enough to give me additional responsibilities, 
as well, not requested, but I look forward to serving him. 

The reason I picked this subcommittee is not only because of the 
important work that the Postal Service does and all of the indus- 
tries and businesses that rely on the Postal Service, but also be- 
cause of my admiration for you and the ranking member, Mr. 
Fattah, and the extraordinary work that I witnessed in the last two 
Congresses on H.R. 22, which is the only time that I’ve been here. 
And if you are going to stick it out and get postal reform through 
the House, the Senate, and signed by the President, I’m going to 
be here with both of you and we’ll all do it together. So I thank 
you for that. 

Mr. McHugh. I thank you very much. We’re looking forward to 
your presence. You are an invaluable part of this effort. So with 
that, again, Mr. Postmaster General, welcome. It is always a pleas- 
ure to have you here with us. As I noted, this is our opening salvo 
for the 106th Congress, and, of course, your first appearance in this 
new session. So we’re looking forward to your comments. 

The rules of the full committee, as those who have been to these 
hearings in the past recall, require that all witnesses be sworn in 
before they present oral testimony. So with that I’d ask you to rise 
and repeat after me. 

[Witnesses sworn.] 

Mr. McHugh. Let the record show that the witnesses have re- 
sponded to the oath in the affirmative. And with that, Mr. Post- 
master General, without further adieu let me turn our attention 
and the floor to you, sir, and welcome. 

STATEMENT OF WILLIAM HENDERSON, POSTMASTER GEN- 
ERAL, ACCOMPANIED BY MARY S. ELCANO, SENIOR VICE 

PRESIDENT AND GENERAL COUNSEL, U.S. POSTAL SERVICE 

Mr. Henderson. Thank you, Mr. Chairman, and thank you for 
the opportunity to testify today. My written testimony I’ll submit 
for the record, as I have in the past, rather than read back to you 
a speech you’ve read, which to me seems a bit boring. And I want 
to introduce Mary Elcano. Mary is our general counsel and she is 
head of the team that drafted the amendments that we make to 
H.R. 22. 

Mr. McHugh. Yes. I welcome you, too, this morning, Ms. Elcano, 
and look forward to your legal interpretations as they may occur. 

Ms. Elcano. Thank you. 

Mr. Henderson. For the record. I’m not a lawyer. I do want to 
make some general comments. I do want to go back about 5 years. 
We were sitting in a room at Postal Headquarters, and we were de- 
bating which of two schools of thought ought to be adopted by the 
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Postal Service, and that was a debate that was occurring among 
our Governors too. 

Our two schools of thought were, one, to just leave the Postal 
Service alone, allow it to atrophy, through electronic diversion of 
competitors, not change anything. 

The other one was to say that universal service should be pre- 
served. Universal service is not defined that often, but I think at 
the core of universal service is regularly scheduled delivery and col- 
lection of mail throughout this country so that a mail carrier will 
go down your street, whether you have one piece of mail or no mail, 
to check on it. It’s hardwired delivery throughout the United 
States. It’s not maximized for profit, it’s sitting there to provide 
service. 

In discussing this, we, along with all the posts of the world hav- 
ing the same discussion, decided that the U.S. Postal Service is an 
American treasure. It’s an institution that ought to be preserved. 
It’s vital to this economy. It has a work force of over 700,000, and 
that stretches to millions of people in this country for employment, 
millions, along with the industries it supplements. 

So out of that came the need to be more commercial, and that 
need was recognized at the same time around the world. And the 
Postal Service became more commercial at the same time. What 
was also happening with the U.S. Postal Service is that its quality 
was being upgraded. And its quality was becoming very, very com- 
petitive, and its quality improved in terms of timely delivery. 

It started to affect private sector competitors who, heretofore, 
had not really focused on the Postal Service because it was not an 
alternative. Suddenly it became an alternative. So that creates 
some complexity to this discussion about universal service and 
about preservation of the Postal Service. 

You very wisely introduced a bill for postal reform. In the mean- 
time, posts around the world began to do their own reformation. 
Suddenly, what had in the past been bureaucratic, kind of slow 
moving entities, out of that reformation suddenly came highly com- 
petitive institutions in countries all over Europe and around the 
world. 

A classic example of that is a reformed German post, Deutsche 
Post, whose postage is 66 cents, equivalent to our 33 cents, who re- 
cently bought a $1 billion business in England, a logistics company, 
at a time in which England couldn’t invest money like Deutsche 
Post. I happen to have been with John Roberts, who is the head 
of Royal Mail, and Klaus Zumwinkel, who is the head of the Ger- 
man Post. 

As a result of that investment in England by the German Post, 
Parliament gave Royal Mail the right, almost immediately, to do 
similar kinds of investments. And they bought the third largest 
package delivery outfit, “they” being Royal Mail, in Germany. This 
commercialization of posts around the world is changing the entire 
environment. 

The United States private sector package delivery outfits, who 
have been in Europe and around the world for a long time, are sud- 
denly seeing, and rightfully so, these postal entities as being very 
strong competitors. Very strong competitors. Now, these postal en- 
tities around the world are now focused on each other. A little bit 
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of chest beating is going on in Europe. But within 3 years, I predict 
they will be focused on the United States. 

They are going to be focused because this is the mother lode of 
market opportunity. They will come over here, they will be private, 
they will be highly capitalized, and they will be in the marketplace 
competing. So as a consequence of this, our current U.S. competi- 
tors are leery of freeing a postal service commercially. They are 
leery because of the model they have seen. They have seen postal 
services around the world become very competitive. 

But I say to you today that it’s just as important for the Postal 
Service to be reformed to save universal service. That universal 
service, regularly scheduled delivery and collection throughout the 
United States, is just as important today, if not more important 
than it was 5 years ago. And the forces that you observed 4 years 
ago in the submission of this legislation, that is the electronic ero- 
sion of mail. 

Five billion dollars are in the mail stream in the form of pay- 
ments. Another $10 billion are associated with those payments. 
And there is no question that bill payment has some momentum 
to move electronically. That hardwired infrastructure of universal 
service would take a big hit from a pricing point of view, if that 
$15 billion were allowed to go away without some market improve- 
ment, some allowance for the Postal Service to be more competi- 
tive. 

So when we view H.R. 22, we desperately think that to salvage 
the organization of the U.S. Postal Service, to keep it viable as an 
entity in America, that some commercialization of the Postal Serv- 
ice should occur. So we welcomed H.R. 22, and we submitted some 
30 amendments, that Mary and her team drafted, to make H.R. 22 
as useable as possible, as workable and as manageable as possible 
so that this entity would stay viable. 

It is very important, as it was 5 years ago, to have a healthy U.S. 
Postal Service. I thank you Mr. Chairman for inviting us, and that 
concludes my comments. 

[The prepared statement of Mr. Henderson follows:] 
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STATEMENT OF POSTMASTER GENERAL WILLIAM J. HENDERSON 
ON H.R. 22 

BEFORE THE SUBCOMMITTEE ON THE POSTAL SERVICE 
COMMITTEE ON GOVERNMENT REFORM 
HOUSE OF REPRESENTATIVES 

FEBRUARY 11, 1999 


Good morning. 

Mr. Chairman, you have entitled H.R. 22 "A bill to modernize the postal 
laws of the United States.” Postal modernization is important for a number of 
reasons, which I'd like to discuss today. This will underline where the Postal 
Service is coming from on this legislation, and why we are so serious about 
pursuing postal reform at this time. 

First, the Postal Service matters . Thafs why all of us in this room are 

here- 

• the nation's largest customer base, and its largest civilian labor force 

• over 765,000 career employees 

• serving all of America, more than 130 million households and 
businesses daily 

e delivering, on average, 630 million pieces of mail every day 

• about 41 percent of all the mail volume in the world. 

America's business - much of it, obviously -- is in the mails. Our 

generation of Americans has inherited the best postal system in the world. Mail is 
a central part of the national infrastructure on which the U.S. economy's global 
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competitive advantage is based, heading into the twenty-first century - which 
leads to the second point: 

The new century will absolutely require competitively superior methods 
and results from postal systems everywhere. This is inevitable. The pace of 
technology, the globalization of markets, the supremacy of the consumer - all 
demand it. Keep up or stand aside - those are the alternatives in all phases of 
the economy, including ours. 

The more forward-looking postal administrations around the globe are 
aggressively restructuring. They are getting ready to prove they can perform to 
private sector, market-driven standards of efficiency and customer service. And 
still cover their traditional social obligations for universal service, at the same 
time. 

In the United States we have the advantage of the strongest revenue 
base plus a good start under the structures put in place by the Postal 
Reorganization Act. We may have the lead in embracing the benefits of 
technology, and customer-driven methods such as work-sharing. Our challenge 
is to find the right mix of forward-looking reforms so that twenty-first century 
postal services will match twenty-first century expectations. We must accomplish 
this in a manner consistent with the values and traditions of this country. 

H.R. 22 is the mark of your efforts, Mr. Chairman, to move the postal 
community toward an acceptable, modem package of reforms. The diversity of 
interests involved in postal issues makes it impossible to get the perfect outcome 
from any of our perspectives. But our common stake in this system bonds us 
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together in the need to make progress. Even our competitors all depend on 
regular mail service. 

H.R. 22 offers a framework for building a coherent and useful reform 
package to start the next century. The directions taken in the bill may not be the 
only way to pursue reform, or the end point where the Postal Service will need to 
be some years from now. But we think the bill's principle elements can provide a 
basis for positive, sensible reform. 

• A price cap feature , along with baskets, indexing, productivity offsets, and 
incentive-based compensation, has the potential for improving efficiency and 
providing our customers more predictability for their postage costs. 

• Some modest additional pricing flexibility should increase opportunities for 
our customers, by improving our responsiveness to market conditions. 

• Transparency in the costs and financing of competitive service offerings 
should provide public reassurance that these services will avoid cross-subsidies 
and make a reasonable contribution to institutional costs. Our competitors and 
our customers are entitled to this protection. 

• Universal service requirements would be retained, assuring that all of 
America will continue to have good access to postal services, with some further 
study and definition. 

The bill would radically alter the way the Postal Service has been financed 
- in recent years with considerable success. Some say the legislation gives the 
Postal Service too much: too much freedom, too much flexibility, too much 
comfort. As I see it, this view misses the point. The object of a price cap is to 
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eliminate cost-of-service ratemaking. For the first time, there would be no legal 
guarantee that the Postal Service can meet its costs and pay its bills by raising 
rates. Financial success will depend on performance. In an eexinomy where high 
tech now drives advances in productivity, can a labor-intensive delivery service 
keep up? I think we have to. The concept of the bill adds only some very 
circumscribed pricing and testing flexibility, to help the Postal Service respond to 
the market, and where our services are competitive, to allow us to compete fairly. 

Why give up a financing structure that still works pretty well? Because like 
everybody else, the Postal Service has to learn to be more efficient, more 
nimble, more customer-focused, more market-driven in the years ahead. But 
before we abandon a ratemaking system that is getting the bills paid, in order to 
try something more challenging, let's make the new structure as fair and as 
realistic as we can. A postal system tharmatters to America depends on it. 

Going back to last year, the Postal Service has shared several specific 
areas of concern where we are convinced progress remains to be made for the 
core elements of H.R. 22 to fulfill their promise in a workable and realistic form. 
We have circulated a number of specific amendments for the consideration of 
the postal community and the Subcommittee. 

e The central division of postal services into competitive and noncompetitive 
categories, and the rules that apply need to be more pragmatic. Pricing 
structures should be able to reflect the changing demands of the marketplace, 
while afftjrding protection both for competition and for customers. We would 
restructure the division of products for more balance. We would accept the 
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artificial equal cost coverage rule with some clarification, as a starting point for a 
transitional period. 

• During the transitional period the Postal Service would develop, and with 
approval of the Postal Rate Commission would implement a process for 
separating the costs, revenues, and financing of competitive products from those 
of noncompetitive products. 

• We can accept the concept of a corporation to provide additional separation 
for nonpostai activities. This could be a test vehicle for future reforms, provided 
the corporation has reasonable access to sufficient funding. 

• The basket and rate band provistons associated with the price cap for the 
noncompetitive category should respect traditional protections for particular 
types of mail. At the same time, drawing on experience in other regulatory 
systems, the process should promote efficiency through a moderate amount of 
pricing flexibility around the rates for commercial mail. Negotiated Service 
Agreements should have workable boundaries so that they will provide 
incentives for productivity. 

• The bill should strike a balance between a reasonable regulatory role for the 
Postal Regulatory Commission, and an appropriate management role for the 
Postal Service Board of Directors. We respect the Commission's need for 
increased authority in some areas, commensurate with its responsibility to 
monitor proper function of the price cap on the noncompetitive side of the house, 
and to protect against cross subsidy. For the legislation to deiiver the internal 
incentives for efficiency and productivity which it strives to instill, it must also 
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assure that the Board has the room to manage the Postal Service and to 
structure its competitive product offerings. 

The Postal Service has sought to engage with all interested parties -- our 
employees, mail users, competitors, and with the Subcommittee's staff - to 
explain our concerns and proposals and to search for common ground. The 
Postal Reorganization .Act has achieved notable success over nearly a 30-year 
period, by and large, because of the broad consensus that developed around the 
directions of the reforms undertaken by that Act. A reorientation of the Postal 
Service to a higher level of expectation in terms of efficiency, market orientation, 
and competitiveness, will not be comfortable ~ as I've said ~ or easy. Substantial 
agreement within the postal community about what should be achieved by 
reform, and how to go about it, is essential to reach the progress that is needed, 
in my opinion. While discussions so far have been useful, more remains to be 
done to reach the level of consensus that seems required. 

Mr. Chairman, the Postal Service is committed to see this reform effort 
through. We will assist the Subcommittee and work with all of the stakeholders 
in every way we can to complete this work. For the twenty-first century, no less 
than before, America deserves the best postal services in the world. 
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Mr. McHugh. I thank you for your comments. As those who have 
read your testimony understand, as I do, you have, I think, a very 
interesting and very studied perspective on this. But I do think it’s 
important to place a couple of things onto the record and to clarify 
where possible, and where I certainly think it’s necessary. 

I’ve spent, as my grey hair will attest, quite a few years of my 
adult life in the business of politics in dealing with people writing 
down your words and reporting them at a later time. I always be- 
lieve what I read, but I am always willing to learn more than what 
I’ve read. But there was a recent article that quoted the following: 

Major mailers active in postal reform efforts are beginning to 
suspect that the Postal Service wants to kill H.R. 22. The mailers 
point to the latest batch of Postal Service proposed amendments. 
And when the Senior V.P. of Legislative Affairs told the MTAC 
meeting. These amendments are “do or die” for the USPS. Well, it 
had people thinking “die,” as in die on the vein — “vein” a little 
Freudian slip there — “die on the vine.” 

Some attendants who were confused by the comments followed 
up with phone calls to Legislative Affairs staffers. That’s right, 
they were told, without the USPS proposed amendments, H.R. 22 
is not helpful to the Postal Service, end quote. And it then goes on 
to point out that not all stakeholders are convinced of this line of 
reasoning, the debate about the amendments, et cetera. 

So I want to make it very clear here today, one way or another, 
is it your and the Postal Service’s intent to kill this effort or are 
you supportive of this effort as we are currently under way? And, 
as a part of that, are we to understand that your position is that, 
without all of the amendments that you have submitted, H.R. 22 
is not helpful? 

Mr. Henderson. Well, let me make sure that there is no ambi- 
guity. We are absolutely, positively not out to kill H.R. 22. And, 
second, as Chairman Burton said, this is work in progress. We un- 
derstand that. And just as you wouldn’t draw a line in the sand 
and say “do or die,” we absolutely are not going to do that. We’ve 
submitted amendments that we think makes the bill manageable 
from a Postal point of view. But absolutely it’s not a do or die situ- 
ation. 

Mr. McHugh. Good. The record shall so state. You mentioned 
the amendments. The amendments, as you are aware, have caused 
a great deal of controversy. Without trying to read too much into 
the fact that the vast majority of controversy we have become 
aware of is in opposition to the amendments, that’s not surprising. 
People rarely call you up and tell you you are doing a good job. 
They like to tell you just the opposite. 

But I’d like to spend a few moments, before I begin to yield to 
the other members, and having you present, with an opportunity 
to go onto the record as to why you think some of these amend- 
ments are important and in what way they might work. For exam- 
ple, one of your amendments proposes to move just about all prod- 
ucts outside the statutory monopoly to the competitive category. 

The concern is, to many mailers and policymakers, that the Post- 
al Service, for many of these products and services, is the only hard 
copy provider. If not in law, certainly in reality. So, in other words, 
even in the absence of a statutory monopoly, the Postal Service 
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really does hold what they view to he dominant market power over 
those customers, newspapers, magazines, those kinds of deliveries, 
and such. 

The bill, as it currently stands, establishes a market dominance, 
a fact test for the regulatory criteria for assigning products to ei- 
ther non-competitive or competitive. But in your amendments you 
change that. The question that it presents, and the concerns we’ve 
heard, is simply why should the determination of whether the Post- 
al Service product be competitive or non-competitive come from the 
Service’s own regulatory definition of a letter rather than from 
some objective fact of the marketplace? 

Mr. Henderson. Go ahead, Mary. 

Ms. Elcano. What our difference in the amendments versus H.R. 
22 is that the products we move over from the non-competitive to 
the competitive are international, heavy First Class Mail, proxy 
statements, if you will, something like that, and some of the special 
services. And what’s there already is priority mail, express mail, 
parcels, you know, et cetera. So our view is to move over those 
products which are positioned where there is competition emerging 
or constant competition, is consistent with having express mail, pri- 
ority mail, parcels. The other rationale for that is in reference to 
the equivalent contribution test that comes into the competitive 
area, that there is some need to have a balance against that which 
we consider a very serious and a very strong condition for competi- 
tion. To move those products over there make it more into a situa- 
tion where we think the Postal Service can better survive and bet- 
ter compete, as well as meet the obligation for universal service. 

Mr. McHugh. I understand. I don’t have an objection with the 
intent. Clearly, the outcome of the provisions of H.R. 22 are to 
make those kinds of determinations. Where they exist, by a for- 
mula, a market test, rather, those move over. But concerns of some 
people are that, and you used international mail being placed in 
the competitive category, now there is no statutory protection. I’ll 
grant you, of a monopoly for the Postal Service. But I think you’d 
agree, and if you don’t, please say so, that on market dominance 
there is no alternative for international mail, single mail piece. I 
mean you’re 

Ms. Elcano. Well, I would have agreed with you up until re- 
cently. We recently concluded — are in the process of some litigation 
with a particular mailer. As part of some discovery in that case, 
there was evidence that, in fact, they are doing some single piece 
mail in international. So I think it’s not a non-competitive area. It 
is with competition, in other words, is what I’m saying. 

Mr. McHugh. Well, you’ve got a court case trying to determine 
that, but a single court case. I don’t want to argue this ad nauseam 
but the fact of the matter is, in spite of your recent single example 
where you’ve got a court case, the overwhelming evidence is you 
have a market dominance in that field. But the point being the con- 
cern that many have and that is, why should the Postal Service 
through its own discretion be the determinate factor here? Why not 
allow the current formula under H.R. 22 to prevail? And you’ve 
made your points. If you’d like to expand on them? 

Ms. Elcano. The last piece would be just the general policy over- 
view on that. And that is, to the extent that something is not high- 
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ly regulated today, we wanted to preserve that status quo and not 
move it into a more highly regulated area, so we conceptually left 
international into the competitive area. But I think you’ve 
expressed 

Mr. Henderson. I might add, Mr. Chairman, from a practical 
point of view, single piece international is a dying creature. There 
is a huge amount of erosion in that today electronically. And in a 
few years that will be a rarity, except for packages, which is highly 
competitive. 

Mr. McHugh. So the amendment is a dying amendment, that’s 
my interpretation. These are highly technical, and I want to submit 
a number of these for the record. I want to ask one more and then 
I will move to my colleagues. Then if we have some time, perhaps 
I can ask more questions. 

But one of the main objectives of H.R. 22, and one of the main 
justifications with respect to price capping and banding and dra- 
matically altering the PRC’s oversight role with respect to the set- 
ting of the price of postage, is to provide predictability to your cus- 
tomers and, also, I would argue, to provide more affordability. Not 
that you’ve been unaffordable, but to suggest to them that under 
this new system you’d be more insulated than you are today from 
the possibility of large, perhaps unaffordable rate increases. Would 
you agree with that? 

Mr. Henderson. Well, the amendments that we propose, where 
we have bands and baskets, would allow us the kind of balance be- 
tween flexibility and predictability. And we think that we can live 
with the amendments, the five baskets versus the four, the adding 
of the non-profits, and the protections of Aunt Minnie in basket 
one, we think that we can operate within those. And one of the im- 
portant principles of that structure is being able to average the 
rates within the baskets so that you have some flexibility within 
those bands. 

It’s one of the difficulties of the bill and what we tried to think 
through when I discussed with Mary the philosophy of the amend- 
ments, is to make sure that we can manage the Postal Service. 
Make sure that we don’t come out with a re-regulated entity that’s 
simply ineffective. And that’s a very important principle. And I 
think you have to use your own management experience in trying 
to interpret this. It’s a difficult task. 

It’s a very complex bill and your staff has been very cooperative. 
But it is a very complex subject to try to figure out when it’s said 
and done and the bill is in concrete. You know, will the car still 
roll? 

Mr. McHugh. And I appreciate that. Again, we’re trying to, our- 
selves, reach that balance where we provide the Postal Service with 
our stated objective of the kind of flexibility that you, in all likeli- 
hood, need to continue to compete but, as the chairman and others 
have suggested, at the same time ensuring that you compete fairly 
where that is possible. And that there are consumer benefits as 
well. 

One of the concerns we’ve heard with respect to another of the 
amendments, and you spoke to it, is that under your proposal that 
you have what you describe as flexibility, but they would describe 
as a considerable amount of leeway above the stated caps of IV 2 
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percent or more. That, coupled with the fact that you can bring in 
previously banked, unused cap allowances, takes away that pre- 
dictability and, they would argue, perhaps that affordability as 
well. 

So it’s very troublesome to those people, and I want to be up 
front about it, it’s troublesome to us as well. Because it does dimin- 
ish, at least, and perhaps for a good reason, and you stated a rea- 
son, but nevertheless it does diminish two of the justifications for 
reconfiguring how you receive your rate increases presently. We’re 
going to need to talk about that further. 

Mr. Henderson. And I think, Mr. Chairman, pricing flexibility 
is one of the cornerstone elements that we started with, prices, 
products and labor. And our having pricing flexibility is very im- 
portant to our remaining a viable organization. I think we’ve had 
a very satisfactory arrangement with the PRC. It has certainly 
been during my tenure as COO and CEO. 

But the ability to negotiate prices with customers or to pass on 
the values and the NBAs that you provided in the bill, is very im- 
portant to future Postal health. The foreign postal administrations 
that come on our soil are going to have commercial freedom, abso- 
lute freedom to do whatever they want to do. We at least have to 
be in the ring with them. 

Ms. Elcano. If I may, Mr. Chairman, the other points you are 
raising about the caps above the caps. You can imagine when we 
first started this approach, we had to get some outside consultants 
to assist us in understanding some of the principles, understand 
your bill, understand the principles, and craft a response to that. 
And how they advised us, in terms of telecoms and public utilities, 
other areas, was that in fact to manage within the baskets, you 
really needed some flexibility to de-average, and that could even in- 
clude going above a cap in terms of some of the percentage. 

So what we did was to try to design it — and I think that we were 
advised that in some industries, telecoms, they go up as high as 3 
or 4 percent above the cap on occasion. And so what we tried to 
do was to design a bill that reflected the Postal experience, if you 
will. So the Aunt Minnie basket. No. 1, has no ability to go above 
that cap. The more commercial baskets two, three and four have 
an ability of 1.5 percent. And the fifth basket is 0.5 percent which 
is the non-profits. 

Our view in trying to design that was to pick very tight, tight 
bands if you will, a tight framework. And within that to try to have 
a weighted de-average, a weighted average of volume, of revenue 
weighted averaging within the activities, and take it down to the 
rate cell, to the rate average piece so that there can be as tight a 
band, as tight a control on that as possible. 

But they convinced us. And it is somewhat of a leap of faith for 
us because our industry doesn’t practice or perform in this area in 
that way. And so, given the expertise we had, that was also part 
of the basis for our amendments. 

Mr. McHugh. I certainly understand how that kind of flexibility 
would be attractive to a management structure. I have no doubt 
about that. But I want you and I feel confident you understand 
that the kind of flexibility that you are speaking about, while 
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sounding small in percentages is large in terms of the entire struc- 
ture of the bill. 

And it has to always be coupled with whatever bank of previous 
unused CPI cap you may have used. So, I mean, for mailers, par- 
ticularly small mail-dependent businesses, this is a very troubling, 
uncertain part of the waters about which we’ve heard a great deal 
of concern. 

I may not know much — I will state it differently — I do not know 
much about utility regulation or deregulation, but with 30 years in 
politics I know a little bit about PR. I respectfully suggest the last 
people you want to emanate in the customers’ eyes are the utility 
industries. But do as you will. With that, I will be happy to yield 
to the ranking member, Mr. Fattah. 

Mr. Fattah. Thank you, Mr. Chairman. I had a visit from the 
postal leaders from France. And they were here in our country ex- 
amining the operations of the U.S. Postal Service, which they used 
as a bench mark from which to try to determine how they could 
provide better service to the people of their country. Somehow I 
wished that I had done better in my high school french class. But 
we had a facilitator that helped us communicate. 

There was a recent AP poll that you didn’t have to use a foreign 
language to interpret, and I know there is a lot of interest here in 
the Capitol these days in not paying attention to polls, but this one 
said that three-fourths of the American people thought that the 
Postal Service was doing a very good job. 

I use those two comments to really kind of get into this a little 
bit. And I’m going to try to talk in english so that people can un- 
derstand what’s really going on here, because I think that the 
chairman is absolutely right that there is room and a reason for 
reform. 

But sometimes the best efforts at reform lead to retarding proc- 
esses rather than moving them forward. And we have to be careful 
here since we’re dealing with an item, a public good that I think 
is essential to our economy and is also a responsibility that no one 
else in this business has, which is this notion of universal service. 
So I just want to walk through this. The U.S. Postal Service as it 
is presently constituted doesn’t receive any public subsidy for its 
operation, is that correct? 

Mr. Henderson. Yes. Except for the blind and frank mail there 
is no real public subsidy. We live off our revenues, that’s absolutely 
accurate. 

Mr. Fattah. OK. So you’ve got 700,000-plus employees, you’ve 
got a service that you provide, you collect revenues from it that es- 
sentially pay for this operation? 

Mr. Henderson. That’s correct. 

Mr. Fattah. But unlike a private concern, you also have some 
responsibilities that are given to you by the Government, one of 
which is this notion of universal service? 

Mr. Henderson. That’s correct. 

Mr. Fattah. To deliver mail to anywhere in the country, not- 
withstanding the economics of it, right? 

Mr. Henderson. That’s right. 

Mr. Fattah. I don’t know if it was Ralph Waldo Emerson or 
someone else who said, “If I make my home in the forest.” You 
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know, if somebody wants to live wherever they want to live, wheth- 
er they have a better mouse trap or not, you have to deliver the 
mail to them? 

Mr. Henderson. That’s right. Everywhere, everyone, every day. 

Mr. Fattah. And now in addition to which the Congress has put 
other limitations on your operation, which is that you can’t close 
a post office because it’s not economical. 

Mr. Henderson. That’s in the law, that’s right. 

Mr. Fattah. Is that right? 

Mr. Henderson. That’s accurate. 

Mr. Fattah. You can have a post office in one location in which 
the services that are being sold to the public there are not keeping 
pace with its cost, but you have to operate it? 

Mr. Henderson. That’s right. The 20,000 smallest post offices of 
America do not take in enough revenue to cover their expenses, 
that’s accurate. 

Mr. Fattah. OK. So now on the other side of this, there are a 
few things that you do which there are people in the private sector 
that do it, and those are what are being discussed as competitive 
items in this basket, right? 

Mr. Henderson. There are very few things that we do that don’t 
have some form of competition, be it head to head competitors or 
alternatives. 

Mr. Fattah. OK. So these services, you have to perform at a rate 
and at a price which is sensitive to your competition in the market- 
place? 

Mr. Henderson. That’s right. 

Mr. Fattah. And this is like the overnight mail and special serv- 
ices that, particularly, business customers are interested in? 

Mr. Henderson. That’s correct. Priority mail is in that category. 

Mr. Fattah. So now when you provide these services to — well, 
let’s start here. If you didn’t provide these services and you didn’t 
have the revenues that were generated from those services, the de- 
livery of a First Class letter to an everyday American, would it cost 
more or less? 

Mr. Henderson. It would cost more. And there would be no real 
pricing sensitivity in the marketplace. There would be no not-for- 
profit product, so all of the products would likely be higher priced 
than they are today. 

Mr. Fattah. Well, now, as we go forward in this reform, this 
H.R. 22, here are some things that the Postal Service, that you 
think are very good about H.R. 22, at least move us in the right 
direction. There are some amendments that you suggested for 
modifications. It would be helpful for me if you could outline where 
you see the major impact of H.R. 22, unamended, for the Postal 
Service and for its customers. 

Mr. Henderson. I think that the biggest issue which precedes 
H.R. 22 is embedded in H.R. 22, and it’s what we’ve submitted 
amendments for, it’s pricing flexibility. If we need that pricing 
flexibility in order to stay competitive in the marketplace, and 
that’s not a complex notion, and I understand 

Mr. Fattah. It’s not complex for those of us who are fortunately 
or unfortunately mired down in these issues. But for the general 
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public, right now what happens when you want to change prices? 
This issue of flexibility in pricing, can you talk about it in English? 

Mr. Henderson. Well, today we have two models for setting 
prices, one in international, in which our Governors can approve a 
price increase, and the second one is the Postal Rate Commission. 
As I said earlier, the Postal Rate Commission, during my experi- 
ence, has been a very responsible body. 

What we’re interested in, though, is more particular rates for in- 
dividual mailers, the ability to pass on savings of their efficiency 
in the mail stream. Now we have one price fits all, or group pric- 
ing. And our competitors, direct competitors in the marketplace, 
have 100 percent pricing freedom. A product like overnight service 
loses ground primarily because we don’t have the pricing flexibility 
to give volume discounts and things like that. So pricing flexibility 
is an important point to us. 

Mr. Fattah. Is there something else you’d like to add? 

Mr. Henderson. No. 

Mr. Fattah. OK. Now, this issue of flexibility in pricing, you are 
saying it’s for your best customers, in terms of volume, that you’d 
like to be able to negotiate some type of individual pricing mecha- 
nism? 

Mr. Henderson. Right. Well, for all customers. I mean it would 
be the large volume customers whose efficiency we’d like to pass 
back to them in terms of pricing. 

Mr. Fattah. Now, at this moment you can’t do that at all? 

Mr. Henderson. We can do it for groups of people, if we go 
through the Postal Rate Commission. But we can’t negotiate face 
to face, except in international where we do negotiate face to face 
with customers. 

Mr. Fattah. OK. Now the Postal Rate Commission, which we’re 
going to hear from in a little while, they handle your pricing issues 
flirough a regulatory review process, they gather public response to 
it. How long does that process take? 

Mr. Henderson. Approximately 10 months and about 6 months 
in preparation that we do internally to go to the hearing. And they 
conduct a full hearing with all constituencies. And then they pro- 
vide a recommendation to our Governors who make a final deci- 
sion. 

Mr. Fattah. All right. Thank you very much. I’m going to yield. 

Mr. McHugh. I thank the gentleman. I yield to the chairman of 
the full committee, Mr. Burton. 

Mr. Burton. Thank you very much, Mr. Chairman. I just have 
a couple of questions I’d like to ask. First of all, you were talking 
about the German Postal Service acquiring a private package deliv- 
ery firm, and that triggered the English, the British, doing the 
same thing. What I was wondering is you said that you want to 
be competitive with them so that you don’t lose market share be- 
cause they are going to be coming into the United States, is that 
correct? I mean, that you want to have a mechanism to be competi- 
tive with them? 

Mr. Henderson. Well, they are here today in the United States. 

Mr. Burton. But they are going to be getting more market share 
and you want to be able to make sure that you keep your percent- 
age? 
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Mr. Henderson. Well, I think it’s that this market in the United 
States is viewed as the most lucrative in the world. 

Mr. Burton. Right. 

Mr. Henderson. And, therefore, they will focus on the United 
States both in shipping letter mail internationally. It is my belief 
also that eventually they will focus on the package business which 
not only competes with us but competes with UPS and Federal Ex- 
press too. 

Mr. Burton. How would you envision the Postal Service being 
competitive with them, what steps would have to be taken to be 
competitive with them? 

Mr. Henderson. I think, again, the real key is pricing freedom, 
to be able to negotiate with your customers, like an L.L. Bean or 
Spiegel, the ability to negotiate prices based on their efficiencies. 
Everybody else in the marketplace, but the U.S. Postal Service, 
today has complete pricing flexibility. 

Mr. Burton. So in order to be competitive with them you’d like 
to have the flexibility, so that if you were bidding against them for 
a contract you could lower your bid and be competitive? 

Mr. Henderson. That’s right. It’s like selling. I’ll give you an 
analogy. If you were selling cars, as an example, and you didn’t 
have any pricing flexibility, you would not be the alternative of 
choice unless you had the highest value and it was obvious to ev- 
eryone. And that’s what you get today with priority mail. I mean, 
it’s a low priced, very high quality product. That’s why it’s growing. 

Mr. Burton. Well, the next question I’d like to ask then is, how 
do the private sector carriers, like UPS and Federal Express, and 
the others in the United States, if you are bidding against the Ger- 
mans and the English and you are lowering your prices to be com- 
petitive, how do they survive? I mean, don’t you have the ability 
as a government entity to be able to cut prices below what their 
pricing structure would allow? 

Mr. Henderson. No. I don’t believe that to be true. I think the 
question of the future of those two organizations is an important 
one. I think that there is a threat that foreign postal administra- 
tions, and I believe they believe this, will ultimately be a threat to 
their existence. When they come into this country as, for example, 
the Dutch have and bought MailCom, a major interest in MailCom, 
they come with very deep pockets. And it is an important question 
that you raised. 

Mr. Burton. I think that’s something we really ought to take a 
look at because they’re competitors with the private sector in this 
country, and then you are going to add to that through postal re- 
form I think you hope, your ability to be competitive with those for- 
eign entities, which puts additional pressure on the private carriers 
in this country. 

A lot of us believe that free enterprise is the best way for an 
economy to flourish. And if the government sector comes in and is 
able to drive the private sector out of business, then you end up 
with government control over large segments of your economy, not 
just the Postal Service but others. 

So I’m just trying to figure out in my own mind how this is going 
to work in the long haul, and that’s why I’m asking this question. 
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Maybe you can flesh this out for me in the next few weeks by giv- 
ing me more information. I’m not sure I’m going to get it all today. 

Mr. Henderson. I can give you a twist on it today. The private 
sector is primarily focused on business-to-business packages, that’s 
the dominance. If you look at residential, they surcharge residen- 
tial by adding $1, and in some cases $2, in some cases delivery 
every 4 days. The Postal Service doesn’t have any of that business, 
literally speaking. It’s focused on residential package delivery. So, 
in a sense, they are not in the same arenas. 

And if we’re taken out of that business, if we’re not in the busi- 
ness of package delivery, for example, then you have to take sev- 
eral billion dollars and amortize it across the rest of the classes of 
mail. And, to me, that doesn’t seem to be in the interests of the 
American public to do something like that. 

Mr. Burton. I understand the example that you were using, Mr. 
Postmaster, just a few minutes ago, was one of the mail order de- 
livery systems companies. I think you mentioned Lands’ End? 

Mr. Henderson. L.L. Bean, yes. 

Mr. Burton. Yes, L.L. Bean. And that is one that I think the pri- 
vate sector has been, for the most part, delivering for. And so that’s 
a concern. And I think maybe you can have your staff and you illu- 
minate that issue a little bit more for me in the next few weeks. 
I think it’s something that we really need to take a look at. 

The other thing I was interested in was how this new formula 
for postal rate increases works. And I was asking the staff up here, 
when the chairman yielded to me. I really would like to know how 
that works because I think maybe I’m wrong. I was trying to catch 
all of what you said there a minute ago. I thought you said that 
if you weren’t able to deliver the packages, and do your package 
deliveries and the things that you’ve been doing, that the postal 
rates for other classes of mail, like First Class Mail, might go up? 

Mr. Henderson. That’s accurate. 

Mr. Burton. That is accurate. OK. I just have a couple of ques- 
tions and they may be very academic questions. The Postal Service 
for the last 2 or 3 years has had a fairly substantial profit. It was 
about $11/2 to $2 billion 3 years ago, and about $11/2 billion last 
year. I think it was about $580 million just this current past year. 
And yet they had a 1 cent per stamp delivery increase from 32 to 
33 cents, and I could never figure that out. 

If, in effect, the package delivery is helping make the First Class 
Mail rates less, then how do you account for that profit. I just don’t 
understand that. Maybe you can explain that to me? 

Mr. Henderson. Well, the Postal Service enjoys, unfortunately, 
a negative net equity, which means that we’ve lost more money 
than we’ve made since 1971. And, obviously, we have a break-even 
mandate. Additionally, we have some new capital expenditures, 
such as our new point-of-sale system. We also have a $700 million 
delivery confirmation effort that we are putting in place. 

We are trying to upgrade the service of the Postal Service, and 
the 1 cent was the smallest increase in our history. In fact our pop- 
ularity with our customers, for the first time in our history, actu- 
ally went up. And so we don’t think it’s a burden on America to 
increase the price of postage. 
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Mr. Burton. I know. I was just questioning the necessity for the 
rate increase since they’ve been in the black for 3 straight years. 
And I think you amortize the things that you are talking about 
over, what, about a 10 year period, or something like that? 

Mr. Henderson. The $700 million is the outlay that we made to 
buy the scanners, so it’s not depreciated over a period of time. 

Mr. Burton. OK. I guess that’s about all I need to ask about 
right now, other than I’d still like to see that formula on how you 
are going to increase the rates for First Class Mail and, I guess, 
bulk mail and other mail. If the electronic mail takes a larger and 
larger part of your volume, let’s say your volume goes down by 25 
percent, does the formula include that being factored into the new 
rates? 

Mr. Henderson. Sure. If you lose revenue, and to some degree 
much of our infrastructure is hardwired because of our universal 
service obligation, and you have a break-even mandate, you have 
to generate those revenues from some other source. 

Mr. Burton. So that’s why you think the package delivery is 
very instrumental because if you lose market share in, say. First 
Class Mail because of electronic transmissions then you’re going to 
try to pick that up through the package deliveries and others? 

Mr. Henderson. We think package delivery is important because 
we’re the residential deliverer in America. We’re the person that 
goes by your house every day, by your mailbox. 

Mr. Burton. I understand. But you are anticipating that if you 
lose market share in, say. First Class Mail that you are going to 
try to pick that up through the delivery of the packages? 

Mr. Henderson. Well, we’re going to try to grow, literally, all as- 
pects of our business, but you are accurate in that statement. 

Mr. Burton. And one last question and then I’ll thank the chair- 
man. How much money did Postal Service pay in advertising for 
package deliveries last year? Because I see that on TV all the time, 
and I just wondered 

Mr. Henderson. I don’t have that number off the top of my head 
but I’ll be happy to provide it. 

Mr. Burton. Somebody told me it was around $230-some million. 

Mr. Henderson. Not for packages alone, no. No. 

Mr. Burton. I’d really like to have that figure. If we could get 
that, Mr. Postmaster, I’d really appreciate it. Thank you very 
much. Thank you, Mr. Chairman. 

[The information referred to follows:] 
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Mr. McHugh. Mi casa, su casa, Mr. Chairman. I think the chair- 
man’s original first question brings up a good point, it kind of goes 
to the issue of another of your amendments. As the chairman stat- 
ed, certainly the Postal Service does enjoy the powers of a Govern- 
ment agency, along with the statutory monopoly that you have 
with respect to delivery mail. 

One of the concerns that we’ve been trying to meet, and one of 
the objections we’ve persistently tried to overcome, is that you 
should not compete, as I think the chairman was suggesting very 
clearly, with private companies while you use, particularly, your 
non-competitive products to pay for the overhead costs, unfairly 
pay. So the issue of how do we end cross subsidies has been an in- 
tegral part of the debate, as I know you are aware. 

H.R. 22 attempts to do that through the cost coverage rule 
which, as you know, Mr. Postmaster General, is simply the require- 
ment that the competitive products collectively must contribute as 
a group at least an equal percentage of overhead costs as all non- 
competitive and competitive products combined. 

There is no way, it seems to me, we’re going to be able to solve 
the chicken or the egg debate that apparently has been going on 
in this industry for years, where one side says you cross subsidize 
and the other side says, no we don’t. So what we have been at- 
tempting to do is not solve the debate, but to settle the argument 
for the future through that cost coverage rule. 

And yet, you, in one of your amendments, have suggested that 
cost coverage rule be sunsetted after 5 years. And I believe your 
contention — and if I’m misstating it, please correct me — ^but I be- 
lieve your contention was that there are sufficient safeguards else- 
where in H.R. 22 to prevent cross subsidies so that the cost cov- 
erage rule is “problematic,” the word I believe your descriptive ma- 
terials use. 

So I’d like to have you expand upon that, because, as you’ve 
heard from the chairman and I know you’ve heard, as we have, 
from others, the issue of the activity of cross subsidies is a very, 
very important one, and one that the cost coverage rule is intended 
solely to address. If you sunset that after 5 years, the resulting 
concern is that, well, there they go again. So could you comment 
on that amendment and on the issue in general? 

Mr. Henderson. Sure. First, let me say we are sensitive to cross 
subsidies. Today in America, urban America subsidizes rural Amer- 
ica because it’s very inefficient to deliver in rural areas. So there 
is a built in kind of hand shake within the institution of the organi- 
zation. 

What we’re sunsetting after 5 years is the equal contribution, not 
the issue of cross subsidy. The competitive and non-competitive 
have to have an equal contribution. What we’re saying is that after 
5 years we think that issue will go by the wayside. But we’re not 
trying to hide some cross subsidy in the bill. 

Mr. McHugh. I’m not sure why you think it will go by the way- 
side after 5 years. 

Mr. Henderson. I think the organization will be fairly well de- 
fined. Once the process is put in place to define the costs, which 
we proposed in one of our amendments, because today we operate 
under a set of institutional attributable costs that go into deter- 
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mining a rate case, we assume that that whole assignment of a cost 
is going to be examined. 

We will cooperate with the Postal Rate Commission in putting 
the process together to examine those costs. We will then hardwire 
what our costs are, and there won’t be a question anymore of at- 
tributable institutional costs. We will design that system. 

Ms. Elcano. The other safeguard, if you will, is that there is cur- 
rently in H.R. 22 a requirement that those products cover their at- 
tributable costs. And in our amendments we accept that and under- 
stand the rationale for that, and so those are covered. Those are 
reported to the Rate Commission. That’s the other safeguard that 
exists in the bill. 

Mr. McHugh. Well, again, the amendment, it seems to me, be- 
comes more problematic than the problem you are trying to solve, 
in that the cost coverage rule, as I’ve said repeatedly, is intended 
to forestall a debate that has raged here and that seems to me has 
no conclusion in terms of proving who is right and who is wrong. 

So you institute a system that better defines the issue. No. 1 and 
then. No. 2, requires that certain accounting things occur without 
the assumption that the system will change or what you and the 
PRC may or may not agree to. There are, apparently, a lot of 
things that are embodied in a number of your amendments that 
are making assumptions as to what may or may not exist a few 
years down the road. 

Now, I’m not saying you’re wrong in those assumptions, but 
those who are relying upon the service and upon the system that 
we adapt to provide for them the kind of mail service they are ac- 
customed to and need, those kinds of assumptions are very trou- 
bling. 

Ms. Elcano. There are a couple of other points and, again, it’s 
in the eye of the beholder. As I behold it, it would look like this. 
There is an acceptance in the competitive area that they would be 
covered by anti-trust and anti-competitive statutes, and so there 
would begin to be some other analysis and other forums to address 
that. 

The other thing we’re concerned about, why that 5 year rule is 
in there, that 5 year sunset, is that some of the best information 
that we can get, and different conversations with different experts, 
is that maybe some of the bill payment activity that would go into 
e-commerce, the bill presentment might have a 3 to 5 year horizon. 

So to the extent that that begins to crush down in the non-com- 
petitive side, there may well be changes in prices in the non-com- 
petitive side that then become an anchor on the competitive and 
drag it down in terms of pricing to the extent the equal contribu- 
tion stays. And so, again, from our view of this, the equal contribu- 
tion is not really fixing or defining cross subsidy at that point. It’s 
a price definition, it’s a control on pricing in the competitive area 
that’s different from being market driven, market based. 

While we understand that there needs to be a transition, we 
thought a 5-year time period was reasonable for things to begin to 
settle out in terms of the e-commerce issue, in terms of setting up 
systems that extend better financial accounting, better evaluation 
of assets and liabilities, as well as some of the more specific prod- 
uct pricing that would go on in competitive being market driven. 
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The other view is that as you define H.R. 22 the competitive prod- 
ucts would need to be funded eventually, not by the Federal Fi- 
nancing Board, you know, not the Department of Treasury, but 
eventually from the private markets. The view of the world from 
the private, financial advisors tell us that you need to have a sys- 
tem in place where it’s very clear who is funding what, who is bor- 
rowing what, and who is paying something back. 

And so, again, from our vantage point, putting all those factors 
together, we thought a 5-year sunset lets the bill take its new 
shape, lets the Postal Service adapt, addresses the cross subsidy 
through the anti-trust, the attributable cost tests, which we would 
be reporting to the Postal Rate Commission, and begins to put the 
Postal Service in a position that if, in fact, there is a big drop off 
in that protected non-competitive area, that it doesn’t drag down 
the other part of the competitive. 

Mr. McHugh. Well, again, from a managerial perspective, I don’t 
fault the Postal Service for wanting to have a bill here that pro- 
vides them flexibility on the future as they may see it. But, as I 
know you understand, not everyone shares that same set of as- 
sumptions or sees that same vision. 

Ms. Elcano. That’s right. 

Mr. McHugh. So you are suggesting, I take it, that, if there was 
a cross subsidy, that would be a violation of an anti-trust law? 

Ms. Elcano. I’m not sure that that would be the violation of the 
anti-trust law. I think that what I’m saying is that we would be 
subject to anti-trust laws. We understand that products have to 
cover their attributable costs and that this is structured in a way — 
I have zero experience in anti-trust law so I’d like to either reserve 
an answer on that or just tell you that we understand we’ll be cov- 
ered by anti-trust law. 

Mr. McHugh. OK. Well, you used that as an example of pre- 
venting cross subsidies so I thought you were making a statement. 
But I’m no expert either, that’s why I asked the question. Let me 
move onto a final point, a final concern. 

As you may be aware, if you are not, and others in the room you 
probably will soon be, there have been a number of concerns raised 
with respect to so-called “Title 39 provisions,” the current postal 
laws that apply to the mailing of obscene and pornographic mate- 
rials. 

When we were first formulating this bill some 3 years ago, as we 
did in a number of law enforcement areas, we went to the Inspec- 
tion Service and others and said, “Is there anything, while we’re 
at this activity of reform, that you might like to see enacted that 
would make the job easier or more effective, et cetera?” 

One of the things that the Inspection Service gave us was lan- 
guage on how to redefine, in their opinion, more precisely the cur- 
rent Title 39 provisions with respect to pornographic materials 
through the mails, unsolicited. We were told that the language that 
they presented would enhance their ability to pursue those kinds 
of potential violators and ultimately to prosecute them. That lan- 
guage has stood virtually unchanged in every version of H.R. 22 for 
the last 3 years. 

Recently a particular individual, but purportedly representing a 
wider universe of individuals, has raised an alarm, saying, amongst 
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other things, that the purpose of this redesignation of Title 39 is 
to end effective enforcement over the mailing of pornographic mate- 
rials — that the change would result in fewer, not more prosecu- 
tions, that it would subject recipients of mail to all kinds of unsolic- 
ited pornographic materials. 

This is kind of off-the-beaten path with respect to Title 39, but 
clearly something I am concerned about. When we are given lan- 
guage by the Inspection Service, purportedly to toughen porno- 
graphic mailing penalties, and there is even the slightest sugges- 
tion that we are going in the opposite direction and that, as well, 
there may be some hidden agenda as to why we are doing it, is dis- 
turbing to me. 

This is not something I would expect you to respond to in detail 
today, although if you could, I would appreciate it. But, at a min- 
imum, I would request on the record that you look at the language 
of Title 39, perhaps discuss it with the Inspection Service, to en- 
sure that the language is as you and the Inspection Service wish 
it, and get back to us. And I’d certainly appreciate it, if you have 
any comments. 

Ms. Elcano. Just the main comment is you are absolutely right. 
There is no intention to weaken that statute or enforcement of that 
statute on behalf of the Postal Service. That we want to strengthen 
it, not weaken it. 

Mr. Henderson. We will provide you with a response. 

Mr. McHugh. I appreciate that. I yield to the ranking member, 
Mr. Fattah. 

Mr. Fattah. I think it’s abundantly clear that there is significant 
and sincere interest in the economic circumstances of UPS and 
Federal Express. These are companies that I think you know com- 
plement the economic activity in our country in a very significant 
way. 

They were established and conduct themselves in the business 
arena where they’ve made the decisions to get into this business 
with the full knowledge of the operations of the U.S. Postal Service. 
I mean, the U.S. Postal Service didn’t show up yesterday nor did 
Federal Express or UPS. 

I think it’s very important, as we go forward here, that we not 
do permanent damage to the mandate given to the Postal Service 
and its opportunity to meet its mandate with some ill fated at- 
tempt to assist the private sector when the private sector is quite 
capable of assisting itself in many respects. And I won’t bore you 
with the details of this, but I just think we need to be careful as 
we go forward. 

It’s very important here, given what you’ve said, and I think 
you’re right, that there are going to be more significant activities 
from international competitors in this marketplace. And the whole 
issue of both attributable costs, and cost coverage, and the like, we 
need to, speaking in English, have people understand what it is 
that we’re talking about. 

The first issue here is that we have taxpayers in this country 
who today receive First Class Mail for 33 cents and in most cases, 
90 percent or better, 1 day after it’s put in the mail box, it’s deliv- 
ered. And to the degree that we make any of these changes, it 
needs to be clear to people what impact it’s going to have on that 
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service, which is principally the service that most people are in- 
volved in in terms of the U.S. Postal Service. Is it going to cost 
them more, and is the letter that they receive going to he received 
in the same level of efficiency it is received now? 

And then, as we move heyond that, you know, questions about 
how the Postal Service interacts in the marketplace both among 
your private sector competitors and now questions in terms of 
international competition. So I want to thank you for your com- 
ments today, but, obviously, we’re going to have a lot of work to 
do as we go forward. It is of interest and of note that the U.S. Post- 
al Service has these statutory burdens, that we talked about ear- 
lier, but also has, I think, a responsibility to try to within reason 
meet the terms of economic competition from those who decide to 
compete with you. 

I think there is a difference between those that decide to compete 
with you and those you decide at some later date to then get in 
competition with in the private sector. And I think that is a distinc- 
tion to be drawn there as we go forward in this work. So, thank 
you. 

Mr. McHugh. I thank the gentleman. Before I call for the second 
panel, I had been handed a note that Chairman Burton had to go 
on to another meeting. We appreciate his spending such a signifi- 
cant amount of time with us. 

But he wanted to clarify his request, Mr. Henderson, with re- 
spect to the advertising costs. He wanted to make it clear that he’d 
like the detail by product. In other words, I assume, as much a line 
item by item breakdown as you could, rather than just a lump sum 
advertising budget. 

Mr. Henderson. We’ll provide that. 

Mr. McHugh. Thank you. With that, we do have a substantial 
number of questions, as I’m sure you understand and as is the rule, 
to present to you for the record. As you have done in the past, we 
would appreciate your consideration of those and respond by pro- 
viding us with that material as well. 

Again, Postmaster General William Henderson, General Counsel 
Mary Elcano, we thank you for being here this morning and, based 
on your response to my very first question. I’m looking forward to 
working with you further on H.R. 22 . 

Mr. Henderson. Thank you. Chairman McHugh. And I’m going 
to be leaving, I have a commitment. It’s not out of lack of interest 
in what the other witnesses say, but I do have a commitment out 
of the country this evening. So “Adios” is not being uninterested. 
Thank you. 

Mr. McHugh. Well, we understand. Have a safe journey and 
come back to us soon. Thank you. 

[Additional questions for Postmaster General William J. Hender- 
son and responses follow:] 
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QUESTIONS SUBMITTED TO POSTMASTER GENERAL WILLIAM J. HENDERSON 
IN FOLLOW-UP TO THE HEARING ON 
H. R. 22, THE POSTAL MODERNIZATION ACT OF 199S 


Question 1: 

The PRC has testified that the Postal Service’s package of amendments to the ratesetting 
process would: (1) eliminate those provisions that would provide an impetus for improved 
productivity and lower rates, (2) eliminate those provisions assuring that the benefits of 
improved productivity would be enjoyed by all mailers fairly, and (3) modify standards so 
that bonuses would almost certainly be available even If the Service became less 
productive. The PRC claims that amendments of this nature subvert the purpose of postal 
modernization and reform legislation, and should be rejected. 

The PRC set out in testimony what it considers to be the bedrock principles of postal 
reform. In brief, those principles are: (I) the Postal Service should remain a basic and 
fundamental service provided to the people by the Government of the United States, and 
as such, it should be operated in a fair and nondiscriminatory manner, (ii) if the Postal 
Service can be operated more efficiently, rates will not increase as fast as they would 
otherwise to the benefit of all stakeholders, and (Hi) competition between the Postal 
Service and private enterprises should be as fair as possible. 

Please respond to the PRC’s concern and discuss how the Postal Service’s proposed 
amendments would, in its view, further the cause of postal reform to the benefit of the all 
stakeholders. 

Response: 

In his February 11, 1999 testimony before the Subcommittee on the Postal Service, Postal Rate 
Commission Chairman Edward J. Gleiman testified that the “bedrock principles of H. R. 22" are: 

. . . first and foremost . . . that the Postal Service remains a basic and fundamental 
service provided to the people by the Government of the United States, and as such, it 
should be operated in a fair and nondiscriminatory manner. Mailers, suppliers, 
competitors, and other interested citizens should have assurances that the Service will 
perform its functions consistent with the policies set forth in Title 39. 

The second principle contains two interrelated parts. If the Postal Service can be operated 
more efficiently, rates will not increase as fast as they would otherwise, and this will 
benefit both mailers and the nation as a whole; and, management and labor are most 
likely to operate more efficiently if they can receive personal, financial rewards, in the form 
of bonuses, for doing so. 

A third principle is that competition between the Postal Service and private enterprises 
should be as fair as possible. In colloquial terms; competition should take place on a 
level playing field. H.R. 22 contains numerous provisions designed to level the competitive 
playing field.’ 

The Postal Service agrees that the principles enumerated by Chairman Gleiman are, and should 
be, the guiding principles underlying any postal reform legislation. However, we disagree with 
Chairman Gleiman's conclusion: 


’ "Testimony of The Honorable Edward J. Gleiman, Chairman, on behalf of the Postal Rate 
Commission Before the U. S. House of Representatives, Committee on Government Reform, 
Subcommittee on the Postal Service,” February 1 1 , 1999, pg. 3. 
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. , . that the Postal Service ainendments are directly contrary to the bedrock principles of 
H. R. 22. [And| . . . would . . . erase many of the checks, and decalibrate many of the 
balances, that have been . . . incorporated into the bill . . . ^ 

The Postal Service proposed amendments to H. R. 22 with the goal of building on the aspects of 
the bill that we believe further our shared goal of adapting the Postal Service to changing market 
conditions. Our proposed amendments offer concrete proposals designed to: 

- Clarify certain provisions of H. R. 22; 

- increase pricing flexibility relative to the very limited flexibility offered by H. R. 22, and as a 
result, better protect customers; and, 

- Provide more workable cost tests. 

The Postal Service has not eliminated those provisions that would provide an impetus for 
improved productivity and lower rates. We recognize the importance of a financial incentive to 
encourage improved productivity within the Postal Service; however, the presumption of a 
negative X-factor included in §3733 of H. R. 22 does not recognize the realities of the Postal 
Service’s cost structure. Almost 80 percent of the Postal Service's costs are associated with labor, 
and most of these costs are subject to collective bargaining agreements. Accordingly, the Postal 
Service does not have the same opportunities for productivity gains experienced by more capital- 
intensive firms. 

Economy-wide productivity growth is imbedded in the Consumer Price Index (CPI) and adjusting 
this by an additional productivity offset or X-factor would “double count” productivity growth. On 
average, the Postal Service's productivity growth has been close to that of the economy as a 
whole. It the productivity of the Postal Service exceeds that of the economy as a whole, the 
Postal Service’s proposal allows a negative adjustment factor to be established. 

The Postal Service’s amendments do not eliminate those provisions that assure that all mailers 
will enjoy the benefits of improved productivity fairly. The proposed rate caps for the five baskets 
in combination with rate bands imposed on individual rates are designed to produce rates that are 
fair and equitable for all mailers. 

While the rate cap limits the average price increase for any basket to CPI - X, the rate bands limit 
the change in any specific price. Under the Postal Service’s rate band proposal, any rate’s price 
change must be within a specified band around the percentage change in the rate cap. Many 
mailers use relatively few rate cells, and therefore, could be adversely affected by a significant 
change In one rate. Recognizing this, the Postal Service proposes using rate bands to limit the 
change in any rate cell, thereby eliminating the possibility that the averaging inherent in rate bands 
could mask large price changes for individual rate cells, thus inadvertently hurting specific mailers. 
In addition, the rate bands are designed to provide added protection for customers in Basket 1 
(the Aunt Minnie basket) and Basket 5 (nonprofits). No rate in Basket 1 can increase by more 
than the rate cap (CPI - X), and, in recognition of the unique characteristics of nonprofit mail, the 
maximum rate increase tor Basket 5 to is limited to 0.5 percent above the rate cap. The Postal 
Service is responding to industry concerns that nonprofits’ rate increases (if any) be comparable 
to those for the equivalent commercial category. 

The increased flexibility under the Postal Service’s proposed rate bands will benefit mailers by 
breaking the link in H. R, 22 between the rate changes allowed for different products. Under 
H. R. 22 as proposed, all rates must move within a four-percentage point band regardless of the 
underlying cost relationships.’ If, for example, the costs for a single (small) class of mail 
increased dramatically due to the unique operational characteristics of that class, the Postal 
Service may be required to increase all postal rates, even if the underlying costs for the rest of the 


’ Ibid. 

’ U. S. House of Representatives, Committee on Government Reform and Oversight, 
Subcommittee on the Postal Service, John M. McHugh, Chairman, "Seotion-by-Section Analysis 
H. R. 22: Amendment in the Nature of a Substitute," August 24, 1998. 
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mail stream decrease. Under this scenario, many mailers couW not realize the benefits of 
improved productivity because of the statutory link between rate changes across mail classes. 

The Postal Service’s amendments do not “modify standards so that bonuses would almost 
certainly be available." Under the provisions of §3773{fK2MB) of H. R. 22, "the sole source of 
fending shall be any profits from any year.” The profitability of the Postal Service depends on the 
efficient management of the Postal Service's resources. Increased productivity may result in 
profits; H. R. 22 recognized this in establishing the bonus system. However, by giving up the right 
to file omnibus rate cases incorporating rate changes greater than those allow^ under fte Postal 
Service’s pricing proposals, the Postal Service will be required to manage its resources more 
effectively in order to simply break-even. This will result in an increased level of productivity and if 
Postal Service management is very successful, may result in a small profit. 


Question 2 

The Postal Service proposes to move almost all products outside the statutory monopoly 
to the competitive category. Of concern to many mailers and policymakers is that the 
Postal Service - for many of these products and services - is the only hard copy provider. 
In other words, even In the absence of a statutory monopoly, the Postal Service holds 
dominant "marKst power” over certain customers, such as delivery of letters, newspapers, 
and magazines. 

H.R. 22 establishes a market dominance fact test as the regulatory criteria for assigning 
products to the noncompetitive or the competitive category. This is the same test that the 
Federal Communications Commission used in overseeing AT&T; as genuine competition 
developed for certain services, they were afforded greater commercial freedom and less 
regulatory oversight. AT&T did not "self determine" what was deemed competitive. 

Why should the determination of whether a Postal Service product is competitive be based 
on the Service’s own regulatory definition of a letter, rather than the objective facts of the 
marketplace? 

What weight has the Postal Service given to die fact that H.R. 22 does not eliminate the 
mall box monopoly In defining what products are noncompetitive? 

Response: 

The Postal Service does not propose “to move almost all products outside the statutory monopoly 
to ttie competitive category," and has attempted to divide its products and services between the 
noncompetitive and the competitive categories based on the degree of competition within the 
relative market. In addition, our proposed classification of products between the noncompetitive 
and competitive categories is very similar to that included in the current K. R. 22. 

in addition, the Postal Service has not determined whether a product is competitive based on its 
own regulatory definition of a “letter.” Rather, the Postal Service has accepted the limitation of the 
statutory monopoly proposed by H. R. 22 (the "six-times" First-Class, first ounce rate rule), and 
expects that this change would result in increased competition for heavy-weight (over eight ounce) 
First-Class Mail by eliminating the content-based definition of a “letter” for these pieces imposed 
by the currait Private Express Statute. Also, all current suspensions of the Private Express 
Statutes are ’grandfathered’ and any First-Class Mali meeting the requirements of these 
suspensions is considered to be in the competitive category. The Postal Service does not 
envision the Private Express Statutes applying to any mail in the competitive category. In 
addition, a substantial amount of mail in the noncompetitive category is not subject to the Private 
Express Statutes. 
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No significant alternative delivery exists for Periodicals, Nonprofit Mail, or Standard (A) Mali; 
therefore, these classes are categorized as noncompetitive. Today, significant competition exists 
for Priority Mail, Express Mail, Mailgrams, international mail, and Parcel Post; therefore, these 
products are appropriately included in the competitive category. Special Services were assigned 
to the noncompetitive or competitive category based on the degree of competition they face in the 
market place or their close association with a competitive product. For example, post office boxes 
in fee groups A, B, and C are typically located in cities of sufficient size that alternate providers 
such as Commercial Mail Receiving Agencies (CMRA) exist. 

Within the Standard (B) parcel classification, only bulk parcel post would be classified as 
competitive. Individual parcel post, along with Standard (B) special rate (books, etc.), bound 
printed matter and library rate matter would be placed in noncompetitive categories. This 
amounts to almost 87 percent of all Standard (B) surface parcels. In fact, much of the content of 
these classifications, which include books delivered in bulk to commercial establishments are well 
beyond the Private Express Statutes definitton of a letter. However, the Postal Service included 
these classifications in the noncompetitive category, in part, to recognize either their importance to 
Individual mailers (single piece parcel post) or their traditional status as a preferred rate category 
(library rate). Effectively, the Postal Service is restricting its pricing flexibility by agreeing to 
conform to the noncompetitive pricing rules even though significant competition exists for some 
segments of this market 

The Postal Service is not ‘self-determining” which products are deemed to be competitive. We 
have interpreted Chairman McHugh’s characterization of the H. R. 22 process as a ‘benchmark 
for further discussions'* as an invitation to discuss the assumptions underlying H. R. 22 and to 
present alternate views when the Postal Service felt clarification or revisions were necessary. 
Ultimately, if H, R. 22 is enacted, it will codify the initial definition of competitive products. 

The Postal Service has not considered the mailbox monopoly in defining which products are 
noncompetitive. Instead, it has looked at the competitive conditions in the market for postal 
products and evaluated whether postal competition actually exists for a given product. However, 
the Postal Service believes that the American public’s trust in the security of the mails and in the 
Postal Service as the deliverer of personal correspondence and financial records requires the 
maintenance of the mailbox monopoly. The ability to protect the sanctity of the mail from the point 
of deposit to delivery is based in part upon the ability to manage the point of delivery or the 
mailbox. 


Question 3 

To illustrate the previous question, H.R. 22 places, among other services, the following 
items in the Aunt Minnie basket of noncompetitive products: international first-class 
letters, international first<lass cards, and international parcels. These are the only 
Interirational postal products placed in the noncompetitive category; all the rest are 
deemed competitive under the bill. 

Under the Postal Service proposed amendments, all of international mall would be placed 
in the competitive category, including the aforementioned Aunt Minnie international 
products. However, there is effectively no alternative for sending single piece 
international letters, cards, and parcels in today’s market. Based on market dominance 
considerations alone, it is reasonable that these categories be treated as noncompetitive 
and that the captive customer be given some protection through the price cap until such 
time as it meets the FCC test. 

What is the Service’s Justification for eliminating the protections afforded the single-piece 
(a.k.8. - Aunt Minnie} international customer under HR. 22? 


* Statement of the Honorable John M. McHugh, Chairman, Subcommihee on the Postal Service, 
H.R. 22 Markup - September 24, 1998. 
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Internationai mail is not technically covered by the statutory monopoly. The Postmaster 
General and the General Counsel Implied that It also doesn't dominate the single-piece 
International market for Aunt Minnie by referring to a court proceeding that Included 
information that a particular mailer was "doing some single piece In internationar. Please 
provide all evidence, including the details of the referenced case, for the record to support 
your proposal to move single piece international mail into the competitive category. 

Response: 

All single piece international mail rates; nan«(y, tetters, cards, and parcels serve a combteed 
constituency consisting of both single piece users and customers posting multiple pieces at single 
piece rates. Open competition has applied to all categories of outbound international mail for both 
groups of customers since 1986 with the level of competition rising significantly over the past 
three years. The presumption that including single piece international mail in the competitive 
category would hurt Aunt Minnie is in direct conflict with the observed effect of competition on 
rates since 1986. Single piece international rates are lower today, and therefore. Aunt Minnie is 
better off, than she would have been had international mail not be subject to open competition. 

Prior to 1986, Air Letters, for example, were priced at twice the domestic First-Class rate at the 
first weight step, and were additionally burdened with absorbing the cost of inbound foreign origin 
mail. As a resulf Air Letters were not only cross-subsidizing foreign inbound traffic, but were 
being priced as a function of domestic tetters. Had this regime remained in force, current 
international letter rates would be higher than they a.m today. In essence, competition has 
benefited the users of single piece letters as evidenced by the table below. The Postal Service 
has an 1 1 year history of pricing single piece international mail to Aunt Minnie's advantage. 


Letter Rate Histories 
Year of Rate Change 



1981 

1985 

1988 

1991 

1995 

1999 

Domestic 

International 

20 

22 

25 

29 

32 

33 

-Actual 

40 

44 

45 

50 

60 

60 

-Pre-’88 Regime 

40 

44 

50 

58 

64 

66 


All international mall is subject to competition, including single-piece letters. The market limits the 
rates that can be charged We see this in the consistent pattern of declining volumes of 
international air letters. In a suit brought by a remailer against the Postal Service which settled In 
1998 before trial, the plaintiff took a position consistent with the claim that it competed with the 
Postal Service's international single-piece Global Priority Mail delivery. In that case, the plaintiff 
asserted that the Postal Service’s trademark infringed its own mark. Competition is an important 
factor in determining trademark infringement and thus was an important aspect of the plaintiffs 
case. In depositions of the plaintiff's officers, the plaintiff presented evidence supporting its 
competition with Postai Service's international single piece delivery. These depositions were 
destroyed pursuant to a protective order for confidential information that the parties entered into 
before discovery, and are therefore unavailable. 


Question 4 

The Postal Service proposes an amendment that reserves to the Postal Service the right to 
initiate transfers between noncompetitive and competitive categories. In explaining this 
proposal the Postal Service contends that this will insulate it from efforts by competitors 
or other parties to move high- or low- performing products from one category to another. 
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If the Postal Service's amendment to prohibit transfer of product from the competitive to 
the noncompetitive category was adopted, wouldn't this lessen the need for this 
amendment? 

Response: 

The question misinterprets the Postal Service's proposed Amendment 4: Concerning Transfer of 
Products between Categories. Although this amendment does eliminate transfers of products 
from the competitive to the noncompetitive category, it does not reserve to the Postal Service the 
right to initiate transfers between the noncompetitive and competitive categories. The Postal 
Service's proposed amendment states; 

Upon request of the Postal Sen/ice or users of the mails, or upon its own initiative, 
the Postal Regulatory Commission may . . . transfer one or more products from the 
noncompetitive category of mail to the competitive category of mail, [emphasis added] 

The Postal Service proposed this amendment to (1) insulate itself from efforts to move desirable 
products - for which a competitive market has already been determined to exist - from the 
competitive category of mail to the noncompetitive category of mail where additional pricing 
restrictions are imposed, and (2) recognize that, as markets evolve, the competition facing 
products in the noncompetitive category may increase to the point where a product transfer from 
the noncontpetiBve to the competitive category is appropriate. 


Question S 

The Postal Service proposes moving COD, insurance, delivery confirmation, and 
merchandise return into the competitive category, it has been suggested that these 
special services be treated as competitive only to the extent that they are offered in 
conjunction with other competitive products. 

Does the Postal Service agree with this suggestion? 

Response: 

One of the criteria used in the Postal Service's assignment of COD, insurance, delivery 
confirmation and merchandise return service to the competitive category was the existence of 
competitive alternatives for these products. One indication of the degree of competition for these 
products is the extent these services are provided in conjunction with competitive products. 
However, that Is not the only indication of the degree of competition. For example, insurance can 
be purchased with light-weight First-Class Mail pieces included in the noncompetitive category; 
however that does not imply that insurance for these pieces is a noncompetitive product. 
Customers have alternatives to Postal Insurance for items mailed using First-Class Mail. The 
existence of these alternatives rather than the mail class used is the appropriate determinant of 
whether a special service product should be assigned to the noncompetitive or the competitive 
category. 


Question 6 

The Postal Service also proposed to move post office box and caller service (fee groups A, 
B and C) to the competitive category. With regard to post office boxes and caller service, 
concern has been raised that the Postal Service might be temptetf to provide priority 
pickup of incoming mail for its services over the pick up of incoming mail by private post 
office service providers. 

How might the Postal Service address this concern? 
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Response: 

The question makes at least two assumptions that may not be totally valid. It assumes that the 
Postal Service not only has the ability to track mail fijr these third-party box services during the 
incoming sorting and delivery process, but that it also can easily and selectively defer and store 
their incoming mail. In fact, efficient, timely delivery hinges upon the consistent processing of all 
mail. Private post office services often act as partners to the Postal Service in providing postal 
services to their customers. 

The Postal Service does not and will not offer preferential treatment for incoming mail for Postal 
Service post office boxes and caller sen/ice over incoming mail for other third-party mail box 
services. If H. R. 22 is enacted, any alleged discriminatory treatment of Postal Service 
competitive services could be resolved through the complaint procedure before the Postal 
Regulatory Commission. 


Question 7 

The Postal Service proposed amendments would change the rules for small market tests 
by deleting "market disruption" as a basis for the Commission halting of the test and by 
increasing the limit for market tests for competitive products from $10 million to $100 
million. In its explanation, the Service argues that any new postal product will inevitably 
have an impact on maiitet conditions and contends that the higher limit enables the Postal 
Service to give a reasonable trial to various new competitive offerings. 

Concern has been raised by the Coalition Against Unfair USPS Competition (CAUUC) and 
others that even the $10 million limit could cause severe harm to small competitois of the 
Postal Service if the market test were conducted in a local market. The PRC testified that 
"apparently the Service doesn't want to have to worry about how its market tests are likely 
to affect conditions in pre-existing competitive markets, or to have Congress authorize the 
PRC to do its worrying for it." 

What safeguards would the Postal Service suggest that would prevent unfair disruption in 
local test markets? 

Given that H. R. 22 already permits market tests between $10 million and $100 million, what 
does the Postal Service amendment accomplish? Why Isn't this redundant? 

Response: 

The Postal Service’s revision to the market test rules eliminating the distinction between “ordinary’ 
and "large" market tests is designed to recognize the inherent scale of Postal Service operations. 
The majority of market tests likely to be offered by the Postal Service are for products that are 
adjuncts to existing mail products and do not compete directly with the private sector. Limiting a 
“market test” to $10 million, including the postage revenue from any existing mail class, 
unreasonably restricts the scope of most market tests. Even though H. R. 22 permits market 
tests between $10 million and $100 million, the additional burden imposed by the "large" market 
test rules limits the Postal Service’s flexibility to respond rapidly to changing market conditions. 

The Postal Regulatory Commission has the discretion to review any market test and this should 
provide sufficient safeguards to protect local markets from unfair disruption. However, we 
recognize that small businesses may be concerned if the Postal Service proposes large market 
tests focused on a very small geographic area. We are willing to work with the Subcommittee to 
esfeblish conditions under which market tests expected to affect only a limited geogr^hio area 
could be examined more carefully. 


Question 8 

The Postal Service proposed to limit its obligation to publish information about new 
competitive products to the basic rate {i.e., not discount rates). 
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Please explain what is meant by "basic rate" in the Postai Service's proposai? 

Response: 

The “basic rate” is the published tariff rate or publidy available rate for nonbulk mailings, and 
excludes any rates offered under negotiated service agreements. Rates under negotiated service 
agreements would also be provided to the Postal Regulatory Commission; however, to the extent 
these rates are considered to be commercially sensitive, information regarding negotiated service 
agreements for competitive products would be provided under seal. The prevailing practice in the 
parcel shipment industry is to hold these agreements secret. Not only are they not provided under 
seal to a regulatory body, but also typically, strong contractual prohibitions are placed against the 
firms divulging the content of their agreements. Conversely, the Postal Service's current process 
of public fee schedules with no conditions other than preparation requirements readily allows 
competitors to underbid the Postal Service, 

For all noncompetitive products, the Postal Service would file a summary of the principal terms 
and conditions of the agreement and this filing would be open to inspection by the public. The 
terms and conditions of any noncompetitive, negotiated service agreement would be available to 
any similarly situated mailer. 


Question 9 

The Postal Service also proposes to reduce advance notice about new competitive 
products to 10 days (from 30 days). The Postal Service might view the shorter notice 
period advantageous from a competitive standpoint. But if the Commission finds that the 
action does not meet the requirements for new competitive products set forth in H. R. 22, 
the shortened notice period may prove a disadvantage by disruption of product roilout 
plans which couid ultimately alienate committed customers. 

What consideration has the Postal Service given to a possibie downside to the 
considerably brief 10-day advance notice requirement it proposes? 

Response: 

By reducing the notice period for new competitive products to 10 days, the Postal Service is 
attempting to enhance its ability to compete effectively in a changing marketplace. Practically, the 
short public notice period will likely be used for rate and fee changes that have significant 
competitive impacts. Our competitors are not required to “telegraph” through a public notice 
period their decisions about changes in product and service offering, thus allowing any competitor 
to pre-empt their strategic decisions. The reduction of the notice period is likely to be less 
important for the introduction of new products requiring lengthy development efforts that 
significantly differ from existing competitive products. 


Question 10 

The PRC equates the term “product” in H. R. 22 as each rate cell. The PRC notes that this 
is important because H. R. 22 protects mailers of products from rate changes that exceed 
the price cap and implicitly imposes limits on increasing the overhead/institutional cost 
burden. The Postal Service proposed an amendment to equate products with current 
subciasses. The PRC notes that this amendment would allow the Postal Service additional 
flexibility to shift rate burdens among maliers by eiimlnatlng the protections of price caps 
and rate ceilings that H.R. 22 accords to all rate categories. 

Was it the intention of the Postai Service to gain additionai fiexibiiity to shift rate burdens 
among mailers by eliminating the protection of price caps and rate ceilings by equating the 
term product to subclass? 
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If mt, do you agme with the PRC's recommendation that H. R. 22 be clarified to preserve 
these protections at the rate cell level? 

Response: 

The Postal Service’s intention was to preserve the current cost tests that underlie historical postal 
ratemaking. Under the Postal Service’s rate cap and rate band proposal, significant protections 
are offered individual mailers (no rate can increase by more than 1.S percent above the rate cap 
with additional protection for individual mailers in Basket 1 and nonprofit mailers In Basket 5) while 
ensuring that on average, no price increase for a basket exceeds the rate cap. 

Many of the concerns underlying individual rate cell cost coverage appear to be based in the more 
global question of unfair “targeting" of competitors through manipulation of individual rates. These 
concerns can be addressed through the complaint procedure established at the Postal Rate 
Commission. 

Wife cost tests are used today, the ratemaking criteria used as the basis for Postal Service rate 
proposals and PRC recommended rates are not solely cost based. For example, in setting rates, 
the Postal Reorganization Act requires that non-cost factors such as the value of the mail, the 
effect of rate increases on customers, and the educational, cultural and scientific vaiue of the mail 
is considered. Fundamentally, (here appears to be a .misunderstanding of the ratemakirrg 
principles used under the current system. Currently, both the Postal Service and the Postal Rate 
Commission design rates using cost tests that require that all products cover th«r costs at the 
subclass level. However, at the individual rate cell level, there are and always have been 
individual rate ceils where the rate does not cover its estimated costs. Some of these cells may 
result from the application of the ratemaking criteria to justify “smoothing" of rate changes 
between rate cells, or to recognize the unique characteristics of a particufeir rate eiement. For 
example, under the rates recommended by the Postal Rate Commission in its RS7-1 Opinion and 
Recommended Decision, although rate subclasses as a whole covered their costs, many rate 
cells did not cover costs as allocated in the process as described in the response to Question 1 1 . 

Adding the requirement that every rate cell cover its costs would require the Postal Service to 
incur significant costs in revising data systems to collect data at an extraordinary level of detail. In 
addition, due to the relatively small samples that would underlie any rate cell data, rate decisions 
would be made based on data whose accuracy would be suspect. 


Question 11 

The Postal Service amendment defines minimum rates as covering attributabie costs at 
the subclass level. Thus, rates within subclasses - even at the rate category level - could 
be priced below cost, in contrast to the current policy objectives pursued by the Postal 
Service and the Rate Commission today. 

Why should certain noncompetitive rates be permitted to be priced below attributable 
COSU since the attributable cost test applies only at the subclass level? Wouldnt this be a 
fundamental departure from standards of fairness for all mailers that has formed the basis 
of U.S. postal policy since the 1970 Postal Reorganization Act? 

Response: 

The cost test proposed by the Postal Service is the cost test that has been consistently used by 
both the Postal Service and the Postal Rate Commission. It is not a fundamental departore from 
toe standards of fairness for all mailers that has formed the basis of U. S. postal policy since the 
1970 Postal Reorganization Act. 
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There appears to be a misunderstanding of the ratemaking principles used under the current 
system. Currently, both the Postal Service and the Postal Rate Commission design rates using 
cost tests that require that all products cover their costs at the subclass level. However, at the 
individual rate cell level, there are and always have been individual rate ceils where the rate does 
not cover its estimated costs. For example, under the rates recommended by the Postal Rate 
Commission in its R97-1 Opinion and Recommended Decision, although rate subclasses as a 
whole covered their costs, many rate cells did not cover costs ascribed to them. For example, the 
following rate cells do not cover costs as allocated in the process: 

« Periodicals 

=> Editorial pound rate 

9 Post Office Boxes 

=> Group D post office boxes 

• Parcel Post 

=> Machinable Inter-BMC Parcel Post 

1 56 of 483 rate cells do not cover coste 
=> Intra-BMC Parcel Post 

1 1 9 of 345 rate cells do not cover costs 
=> Destination BMC Parcel Post 

65 of 276 rate cells do not cover costs 

• Standard (A) bulk parcel service 

« Standard (B) Library Rate 

=> First pound rate 


Question 12 

In response to oversight questions last year, you stated that “smaller, more predictable 
rate adjustments are in the best interest of its customers and ultimately the Postal Service. 
These kinds of increases permit oar customers to better plan their expenses and preclude 
the kitsd of ‘sticker shock’ that compel them to seek other alternatives.” Moreover, in your 
statement today, you observe that one of H. R. 22's principle elements that can provide 
“positive, sensible reform” is the price cap feature, which has the potential for improving 
efficiency and providing customers “more predictability for their postage costs." 

The H.R. 22 price cap and banding mechanism requires that no individual rate will increase 
greater than the price cap. In contrast, the Postal Service proposed amendments would 
allow individual rates to exceed the price cap, as much as 1.5% or more depending on the 
use of banking and possible further modifications permitted to be sought by the Board. 
One of the major advantages to price cap regimes - and the current language of H. R. 22 ■ 
is that ratepayers can calculate their maximum possible increase - a “worst-case scenario” 
so to speak. 

Why has tha Postal Service made a proposal that seems to undermine the principle of 
predictability in order to achieve greater flexibility in changing noncompetitive rates? 

What benefits do mailers obtain from granting the Postal Service added upward pricing 
ilaxiblllty above the price cap? In particular, please discuss how these benefits outweigh 
your stated goal of “smaller, more predictable rate adjustments which are in the best 
interest of Postal customers and ultimately the Postal Service;" what consideration has the 
Postal Service given to the impact of mailer uncertainty over possible maximum 
increases? 
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Response: 

The Postal Service's proposal is designed to pionwte the principle of rate predictability while 
increasing ttie Postal Service’s flexibility In changing noncompetitive rates. Under the current 
ratemaking regime, the Postal Service requests a rate change for all its products concurrently. 

For some classes of mail these changes can be quite large. However, in some instances, a 
particular class's costs may have "drifted," while the overall revenue requirement for the Postal 
Service has not changed signifioantiy. The pricing flexibility under the Postal Service’s proposed 
amendments to H. R. 22 will allow us to address this problem as it becomes apparent. TTiis will 
reduce rate shook in those subclasses by associating rate changes vnth changes in the class’s 
own costs rather than with the Postal Service’s overall financial condition. 

The Postal Service's proposals encourage predictability in that customers can evaluate whether a 
rate increase is possible from publicly available information. The potential for a rate change could 
be determined by weighing changes in the CPI (publicly available from the Bureau of Labor 
Statistics), any X-factor adjustments approved and published by the Postal Regulatory 
Commission, and subclass-specific cost data filed with the PRC through annual reporting 
requirements. Because noncompetitive rate changes can be made annually, these changes, if 
needed, are likely to be smaller than the less frequent rate changes under the current system. 

The additional flexibility proposed by the Postal Service through its rate cap and rate band 
mechanism will give the Postal Service the ability to respond to evolving market conditions in a 
business-like manner. Vvflthout this flexibility, the Postal Service runs a real risk of not being able 
to make gradual adjustments to market conditions, and being forced to file exigent rate oases to 
“catch up” or readjust its rate schedule to maintain its financial stability. For customers, this would 
be the worst of two worlds; they would incur “gradual, and predictable" rate changes under the H. 
R. 22 rate proposals, and because these proposals do not offer enough flexibility to the Postal 
Service, would also be subject to the “rate shocks” inherent in the current pricing system. 

White no customer wants the price of products it purchases to increase in real terms, few 
customers expect that prices will not increase. Any postal reform legislation must recognize that 
either the cost characteristics of or the demand for some noncompetitive products may change in 
such a way that a price increase is warranted. Many of these changes are outside the control of 
the Postal Service (for example, a small increase in fuel prices), but do not rise to the level of cost 
changes envisioned as requiring an exigent case. The upward flexibility incorporated in the Postal 
Service's amendments gives the Postal Service a limited upward range to adjust its rates for this 
type of change. Without this added flexibility, significant time and resources will be spent litigating 
minimal price increases before the Postal Regulatory Commission through the exigent case 
procedures because that will be the ONLY mechanism available to the Postal Service. 

As a final note, the question references the advantages of price cap regimes along with that 
proposed under HR 22. The system proposed by the Postal Service more closely resembles that 
of other price cap regimes than the pricing system proposed under H. R. 22. Perhaps the major 
difference between the price cap regime proposed by the Postal Service and those implemented 
in other industries is that the proposed pricing bands are relatively tight around the price cap. 


Question 13 

The Postal Service has proposed an amendment that would establish different, cumulative 
rate bands for baskets, in contrast, H. R. 22 limits the increase in one year to last year's 
price cap increase plus or minus 2 percent. Under its proposal the Postal Service could 
bank and than use aitowable increases in a single year. From the Subcommittee's reading 
of the amendment, it appears that any increase would restart the accumulation of 
allowable cumulative rate increases. 

Might this encourage the Postal Service to impose large infrequent Increases that 
undermine the desire of some mailers for more frequent but smaller price increases in 
certain noncompetitive rates and result In "sticker shock"? IWraf assurances can you give 
to mailers, such as the American Business Press who testiried to their concern that wWi 
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the potential cumulative increase, they couiif be hit with the type of large increases the 
Service requested in previous rate and classification cases? 

Response: 

The Postal Service believes that H- R. 22 as proposed by Chairman McHugh includes a provision 
for cumulative banking of unused pricing discretion in §3732. This is explicitly recognized in the 
“Section by Section Anaiysis" which states 

. . . any pricing discretion above the CPI-X percentage in a given year could only occur for 
3 rate that had not been set at the maximum amount , . . (thereby permitting use of 
banked pricing discretion).® 

The Postal Service's amendments regarding banking conform to its proposed rate structure for 
the various Baskets. Although the banking mechanism is identical for each Basket, because the 
rate bands differ, the absolute amount of banking possible for each Basket aiso differs. Any rate 
increase that incorporates some "banked” pricing discretion will “use up” that portion of the 
discretion. In other words, if the Postal Service banks 0.5 percent of pricing discretion one year 
and in the next year uses that O.S percent of pricing discretion, that inaement of pricing discretion 
cannot be used again. As proposed by the Postal Service, pricing discretion can be banked for no 
more than five years. 

The Postal Service has no incentive to follow a pricing policy that results in rate shocks to its 
customers. Any company or organization that wishes to maintain and grow its business must 
consider the importance of price stability to its customers. Our customers have clearly indicated 
that they value price stability and, under H. R. 22, the Postal Service would aim to have a policy of 
stable, predictoble price increases, yet balance that with a minimal amount of flexibility needed to 
fine-tune prices. Without banking, under a “use-it-or-lose-if pricing regime, significant incentives 
exist for the Postal Service to use all its pricing discretion whenever possible. If there were any 
suspicion, no matter how small, that a price increase may be needed that exceeds the rate cap, 
without banking, the Postal Service would have to raise prices today to protect against the 
possibility that costs will increase tomorrow. In this scenario, the Postal Service is placed in a 
defensive posture and may be required to make pricing decisions now based on projections of 
what might happen rather than later when the facts are more apparent. 

Wd understand the concerns expressed by the mailing community and are willing to work with the 
Subcommittee to reconcile the Postal Service's need for banking to ensure pricing flexibility with 
our customer's desire to avoid inappropriate banking followed by dramatic rate changes. 


Question 14 

The Postal Service has proposed an amendment to allow It to modify, by seeking a 
recommended decision, the rate bands on an individual product basis (i.e., to set product 
rates). The Postal Service's proposal cites the statutory standards for classification and 
not ratemaking for PRC review of such requests, and of course, as a recommended 
decision, the Postal Service Board can overturn it. 

Why should the classification criteria - rather than the ratemaking criteria - be the basis for 
noncompetitive rate changes outside the price cap rules? By including a provision that 
allows price changes further outside the cap, doesn't this add to the upward uncertainty 
for the customers of noncompetitive products? 


® U. S. House of Representatives, Committee on Government Reform and Oversight, 
Subcommittee on the Postal Service, John M. McHugh, Chairman, “Sectlon-By-SecBon Analysis 
H. R. 22: Amendment in the Nature of a Substitute,” August 24, 1998, pg. 10. 
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Response: 

The Postal Service does not Wend to nhodify the rate bands on an individual product basis. The 
Postal Service's proposed amendment {Amendment 7: Concerning Price Bands for Various 
Baskets) would codi^ the rate bands for rate cells and we would expect to operate wittiin these 
bands. The section of the amendment discussed in this question is designed to encompass the 
exigent circumstances that, due to conditions beyond the Postal Service’s control, may require 
(very infrequent) price changes outside the proposed bands. 

The Postal Service has no objection to this type of exigent rate band case being evaluated under 
the ratemaking criteria rather than the classification criteria. However, the Postal Service 
interprets Section 202 as amending section 3622<a) in the following way. 

A request under this subsection [including section 3622(b), the ratemaking criteria] may 
not be submitted except in the circumstance described in paragraph (1) [establishment of 
baseline rates for new noncompetitive products]. 

This implies that the ratemaking criteria are not available for the type of case envisioned in the 
Postal Service's Amendment 7. The Postal Service would consider the 3S22{b) ratemaking 
criteria acceptable for this purpose. 


Question 15 

With regard to the impact of the Postal Service's proposed amendments to H.R. 22 on the 
mailing community, please answer the following questions; 

How would the Postal Service’s proposed amendments to H.R. 22 benefit large business 
mailers? 

How would the Postal Service's proposed amendments to H.R. 22 benefit the small 
business and home office mailers? 

How would tile Postal Service's proposed amendments to H.R. 22 benefit the single piece 
mailer or so-called "Aunt Minnies" of America? 

Response: 

The Postal Service's proposed amendments to H. R. 22 are designed to offer a reasonable 
pricing system that will benefit all mailers regardless of size. Our goal was to protect small 
mailers - both Aunt Minnie and small businesses - by ensuring that the noncompetitive pricing 
rules limited the potential rate increases for single-piece mail. While larger business customers 
may potentially benefit from negotiated service agreements which could allow innovative 
worksharing agreements, the conditions under which these agreements could be offered will also 
benefit the smaller mailer. Under our amendments, mail tendered under negotiated service 
agreements (including volume discounts) must provide an equivalent contribution to institutional 
costs as the most closely related standard rate schedule. In addition, our proposals allow 
negotiated serviqe agreements offering premium services at a price above the standard rate 
(which will provide additional contribution to institutional costs), and seasonal discounts (which 
allow the Postal Service to more fully utilize its resources during traditionally slack periods). Any 
program that increases mail volume or reduces costs without cutting contribution can only serve 
to reduce the institutional cost burden on the smaller mailer. 

The Postal Service’s proposed amendments to H. R. 22’s noncompetitive products pricing rules 
provide more stability and predictability for postal customers. Customers are protected from 
unexpected price changes, and special provisions protect customers purchasing single-piece, 
retail services (the mythical "Aunt Minnie”) from rate increases above the inflation rate. In 
addition, the unique characteristics of nonprofit organizations are recognized, and, as compared 
to commercial rates, additional limits are placed on price increases. A lirrited degree of pricing 
flexibility has been reintroduced through rate banding which allows the postal prices to vary 
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around a rate cap tied to the Inflation rate. The Postal Service Is committed to providing reliable, 
affordable service to Aunt Minnie and all Individual mailers. In fact, our rate cap and rate band 
proposals include specific provisions that place the most severe limits on the Postal Service's 
ability to increase single-piece rates. 


Question 16 

Concern has been raised that the pricing flexibility given the Postal Service under H. R. 22 
will undermine cost-based worksharing discounts because there will be no requirement 
that worksharing discounts reflect cost savings. 

What assurances can you give the mailing community that the Postal Service will continue 
to offer cost-based workshare discounts? 

Does the Postal Service believe that cost-based workshare discounts send out the proper 
price signal and should be continued? 

Does the Postal Service support a provision in H. R. 22 requiring that workshare discounts 
be based on measured cost savings or this information be at least reported to the Postal 
Regulatory Commission on a regular basis? 

Response: 

In conjunction with the Postal Rate Commission, the Postal Service has developed a program of 
worksharing discounts that is unique among the world’s postal administrations. These discounts 
allow mailers to choose which mail processing and transportation they can perform at a lower cost 
than the Postal Service, and have resulted in growth in the mail service industry. In return, the 
mail processed by the Postal Service has become cleaner with a greater proportion barcoded and 
sorted to a greater depth. This all has reduced the mail processing costs of the Postal Service. In 
a general sense, the Postal Service's benchmark for performance under H. R. 22 is how mail is 
processed today. Therefore, we have no incentive to scale back any worksharing program that 
would reduce the quality of the mailpieces processed in Postal facilities, thereby increasing our 
costs. The H. R. 22 incentive regulation format would dramatically penalize any reduction in the 
Postal Service's worksharing program. 

The Postal Service notes that at present it does not routinely report the measured cost savings 
associated with worksharing discounts to the Commission. These data are included as part of 
omnibus rate case filings in support of a specific pricing proposal. We understand one intent of 
H. R. 22 to be the replacement of the current cost-of-service regulation with an incentive pricing 
mechanism applicable to all noncompetitive rates. A large number of noncompetitive rates involve 
some degree of worksharing; imposing a requirement that all workshare discounts be strictly 
cost-based effectively excludes these rates from the pricing mechanisms proposed by H. R. 22. 


Question 17 

The Postal Service has proposed eliminating the required baseline rate case under H. R. 
22. The baseline rate case was proposed for several reasons, but most important, It is to 
insure that the new incentive based price cap scheme starts out with "fresh" rates that are 
covering their costs, especially for international mail. Once rates are established, some 
rates fail to continue to recover their costs as time progresses until rates are changed 
again through a rate case. 

How do you respond to the concern that without a baseline case, the cost coverages for 
the current rates will have drifted, in some cases considerably below cost? 
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Response: 

The Postal Service proposed eliminating the baseline rate case on the presumption that its 
existing rates are feir and equitable. During the last omnibus rate case, the Postal Rate 
Commission heard and weighed the views of all interested parties including mailers, an officer of 
the Commission appointed to represent the interests of the general public, competitors, and the 
Postal Service, before recommending the existing rates. These rates are cost-based and provide 
a valid starting point for the new pricing structure. The baseline rate case merely repeats that 
process. Eliminating the baseline rate case will advance implementation of the pricing proposals 
embodied in H. R. 22. in addition, under the Postal Service’s proposed amendments, a basic 
criterion for all products is that each subclass must cover its costs. If for any subclass, cost 
coverage has “drifted” below cost, the Postal Servtee would be required to increase the rates for 
that class, if the rate change were outside the range delineated by the rate cap and rate bands 
proposal, an exigent case would be required. 

The regulatory structure proposed by H. R. 22 with the Postal Service’s proposed amendments 
requires that ail rates, both domesbc and international, cover their costs. This is not a new 
requirement for international rates. The international rates scheduled for implementation in the 
spring of 1 999 are designed to cover costs. In addition, a recent report by the Postal Service’s 
Office of the Inspector General found that no cross subsidy existed at current rates between 
domestic and international mall. Over time, if rates remain constant, cost coverages can diange. 
However, the cost coverage safeguards built into H. R. 22 will ensure that the Postal Service’s 
current practice of designing international rates that cover costs vwll continue under the new 
pricing regime. 

As a side note, in the telecommunications industry, a baseline rate case was not required. 

As John E. Kwoka, Jr. explained. 

The rationale for initializing rates at exisKng levels is threefold: Such rates presumably 
represent the best current estimate of appropriate rates. In addition, since they repxesent 
the rates that would exist under continued cost-based regulation, any alternative that lowers 
prices relative to that benchmark constitutes an improvement. Initializing rates at existing 
level has the further practical advantage of avoiding taking on rate review simultaneously 
with price reform. A simultaneous rate review would give the company one additional 
opportunity to seek advantageous rates, and might even jeopardize reform itself.® 


Question 18 

The Postal Service has proposed elimination of the baseline rate case in favor of using the 
rates in effect eight months from the date of enactment e^ectiveiy accelerating the 
introduction of all reforms. Concern was raised by the Postal Rate Commission that 1995 
base year costs supporting the case did not reflect the attributable cost of the current 
classes and subclasses, since the current classes and subclasses developed in Docket 
No. MC95-1 (the Reclassification Case) were in place for only part of that period. 

Does ffte Postal Sarvice beliava that the currant rates are based on attributable cost 
^tlmates ofssifhcient quality for the current rates to serve as an accurate baseline? 

Response: 

The Postal Service believes that the cost estimates it provided in the course of Docket No. 

R97-1 before the Postal Rate Commission are the best available estimates of the costs of 
providing the current classes and subclasses of mail. While we understand the Commisston’s 
concern, we note that changes in the product mix occur frequently. For instance, FY 1998 data 
will not reflect the changes brought about by the most recent rate implementation. Continuous 


® Statement of John E. Kwoka, Jr., Professor of Economics, George Washington University 
Before the Subcommittee on ttie Postal Service, Committee on Government Reform and 
Oversight, U. S. House of Representatives, April 16, 1997, pp. 4-5. 


15 



108 


delay to incorporate more recent information would be another instance when the “desire for the 
perfect becomes the enemy of the good". 


Question IS 

The Postal Service revenue requirement estimate in Docket No. RS7-1 was controversial. 
Some have argued and results confirmed that the Postal Service over-estimated its 
revenue requirement. Current rates reflect this suspect revenue requirement. 

How would you respond to those who argue that using current rates as a baseline would 
unjustifiably embed those costs in future rates? 

Has the delay in rate implementation corrected for these overestimates by paying a 
’dividend’ to ratepayers? 

Response: 

The Postal Service’s revenue requirement was not over-estimated with respect to the time when 
current rates actually went into effect Although the revenue requirement was estimated with 
respect to a Fiscal Year 1 998 test period, and assumed that rates went into effect on October 1 , 
1998, current rates were not actually implemented until January 10, 1999, almost fifteen months 
after the beginning of the test year. By the time current rates were implemented, postal costs had 
experienced an additional fifteen months of inflation beyond that assumed in the rate case. Also, 
in Fiscal Year 1999, new labor contracts have gone into effect, Increasing salary and benefit 
expenses. 

Furthermore, the test year costs estimated in the Docket No. R97-1 rate case included major 
expenditures for new programs designed to improve the quality of service, maintain the Postal 
Service's infrastructure and improve future efficiency. Delays in the implementation of these 
programs deferred expenditures beyond the test year and into Fiscal Year 1 999. By the time 
current rates were actually implemented, implementation of programs was on track and expenses 
were being incurred. These delays had a positive impact on the Postal Service's net income in FY 
1998. However, this impact did not carry over into Fiscal Year 1999 when current rates v^ere 
actually implemented. 

Delaying rate implementation not only matched rates with the Fiscal Year 1 999 cost levels that are 
higher than the Fiscal Year 1998 cost levels assumed in the rate case, it also gave ratepayers a 
direct $800 million “dividend." This dividend is the payoff from delaying rate implementation six 
months past the time originally assumed in the Postal Service's financial plan. 


Question 20 

If there is no baseline case, these concerns might be addressed by having the Commission 
review all aspects of the Postal Service's revenue requirement in the first adjustment 
factor case to make what it deems to be appropriate adjustments. 

What is the Postal Service’s position in regard to this aitemative? 

What concerns, if any, wouid you have regarding the resultant changes In markups 
resulting from any adjustment, particuiariy with respect to possible rate complaints? 

Response: 

PRC intervention in defining rate levels in an adjustment case is antithetical to the use of a price 
cap ratemaking system. If would, in effect, overlay the current form of regulation over the new 
form of regulation and undercut the performance incentive mechanism embedded in price cap 
regulation. The Postal Service is staunchly opposed to this alternative. 
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The Postal Service feels that having the Commission review all aspects of the Postal Service’s 
revenue requirement in the first adjustment factor case merely results in the adjustment factor 
case becoming a de facto baseline rate case. For the reasons stated in our response to Question 
18, we do not feei a baseline rate case is necessary or appropriate if postal reform is undertaken. 
And for the reasons stated in the response to Question 19, the revenue requirement embedded in 
the rates is quite reasonable. 

If a baseline rate case were undertaken, even in the guise of the first adjustment factor case, the 
resulting markups would be determined by the PRC presumably in accordance with the eqlTat' 
markup provisions of H. R. 22. Setting aside the Postal Sen/ice's objections to the proposed 
equal markup provisions, if such an adjustment factor/baseline rate case were to occur, the 
resulting rates would be presumptively fair and reasonable and could not be subject to rate 
complaints before the PRC, 

The revenue requirement in the R97-1 omnibus rate case resulted in a historically low increase. 

By using the lowest contingency factor ever and the earliest test year, the Postal Service 
presented a revenue requirement that was significantly lower than precedent could have 
supported. Increasing the contingency or advancing the test year in more traditional manners 
would have resulted in significantly larger rate increases. Any review of the revenue requirement 
would have to incorporate these factors as well. 


Question 21 

Commissioner Goldway has stated that she is inclined to support that section of the Postal 
Service's price cap proposal which broadens the definition of products to current 
subclasses - as long as H. R. 22 also includes an amendment requiring the Commission to 
review and adjust the baseline rates every five years. 

What is the Postal Service’s position with regard to the suggestion that the Commission 
review and adjust the baseline rates every five years? 

Response: 

For the reasons discussed elsewhere, the Postal Service does not support an initial baseline rate 
case because we believe the current rates are presumptively fair and equitable. Moreover, a five 
year baseline adjustment case would appear to undermine the goal of predictability as baseline 
rates could change dramatically every five years. 


Question 22 

The PRC notes that over the twenty-nine year history of operations under the Postal 
Reorganization Act postal rates have generally tracked CPI. The PRC claims that 
unadjusted CPI as a price cap would make employees eligible for extraordinary bonuses 
simply for meeting a standard that has already been beaten. The PRC notes that this 
"lowers the bar for earning bonuses to the ground.” 

What is the Postal Service's understanding regarding the role of incentive-based price cap 
regulation as to encourage the regulated firm to controi cost? 

How does the Postal Service respond to the PRC view that CPI is a standard that the Postal 
Service has and can continue to meet under "business as usual" management? 

What is the Postal Service's position with regard to the PRC's recommendation that H. R. 

22 be amended to require it to set annual adjustment factors to reflect the evidence before 
it? 
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Response: 

Incentive based price caps change the structure under which a regulated company or organization 
operates. Instead of pricing under a cost-of-service or "cost-plus" mechanism requiring regulatory 
review of any pricing decisions, incentive regulation Increases the regulated organization’s pricing 
flexibility while establishing a “risk-reward" mechanism. Under this system, flexible pricing rules 
are established that incorporate productivity benchmarks that the company must meet, if the 
benchmarks are met, the company benefits through greater profits, higher shareholder return or in 
the case of the proposed H. R. 22 postal reform legislation, managerial incentives. However, 
these benefits are not guaranteed in the same sense as they would be under a cost-plus system. 

If the benchmark is not met, the organization will not have the same level of returns. If the 
incentives are correctly designed, customers will benefit because the organization will have an 
incentive to use innovative methods (take more risk) to reduce cost growth (and consequently 
price increases) below the level that would have existed under cost-of-service regulation. 

However, legislation enacting incentive regulation must be carefully balanced to avoid setting an 
insurmountable hurdle (through a lack of pricing flexibility or an inordinate cost savings 
requirement) that the regulated company cannot hope to surpass. The Postal Service's proposed 
amendments are designed to increase the pricing flexibility within H. R. 22 and make the 
proposed legislation reflect a challenging but attainable goal. 

The Postal Rate Commission Is correct in its observation that postal rate increases have often 
tracked the level of increase in the CPI. While true for recent rate changes, that has not always 
been true. For instance, the increases in the early 1970's, and those resulting from R87-1 and 
R90-1 were above inflation. Nevertheless, the Postal Rate Commission's observation only 
addresses one side of the standard that H. R. 22 aims to impose. H. R. 22 is designed to 
moderate the growth in postai prices while ensuring that the Postal Service operates in an efficient 
manner and at least breaks even. While postal rate increases may have generally tracked CPI 
growth; over the same period, the Postal Service has incurred operating losses totaling $4.4 billion 
since reorganization. This performance would not be rewarded under H. R. 22. 

While recent performance has improved (benefiting customers through stable rates), the strong 
economic conditions cannot be characterized as “business as usual.” When the economy begins 
to soften, and growth in postal volumes and revenue is not as easily achieved, H. R. 22 as 
modified by the Postal Service’s amendments will create the incentive to continue to control costs 
and increase efficiency. 

The Postal Service does not support the PRC's recommendation that H. R. 22 be amended to 
require it to set annual adjustment factors. This proposal acts counter to our customers' 
expressed desire for predictable price increases. If the adjustment factor is constantly changed, 
customers cannot reasonably project their postage costs and make appropriate decisions based 
on this information. In addition, litigating an annual adjustment factor case is likely to require the 
commitment of resources on a scale approaching that of an omnibus rate case. These are 
resources that could otherwise be directed by the litigants into their own business activities. 

Question 23 

The PRC has recommended the H. R. 22 include a requirement that the Commission 
present institutional cost burdens by subclass, the extent of any cost shift in burden since 
the baseline proceeding, and the extent to which rates for each of the various worksharing 
categories depart from cost based criteria and sound economic principle. 

What is the Postal Service's position with regard to this recommendation? 

Response: 

The Postal Service believes that all data needed to perform calculations related to institutional 
cost burden by subclass will be provided under the cost reporting requirements of H. R. 22. 

Section 3772(a) requires the Postal Service to; 
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prepare and submit to the Postal Regulatory Commission a report . . . analyzing costs, 
revenues and rates in sufficient detail to demonstrate that the rates in effect during such 
year . . complied with all applicable requirements of this title. 

In addition, under section 3772(e) the PRC, not the Postal Service, has the power to determine 
what data is required: 

The Postal Regulatory Commission shall, by regulation, prescribe the content and form of 
the public reports ... to be provided by the Postal Service under this section. 

The Postal Service notes that at present it does not routinely report the measured cost savings 
associated with worksharing discounts to the Commission. These data are included as part of 
omnibus rate case filings in support of a specific pricing proposal. We understand one Intent of H. 
R. 22 to be the replacement of the current cost-of-service regulation with an incentive pricing 
mechanism applicabie to ali noncompetitive rates. A large number of noncompetitive rates 
invoive some degree of worksharing and imposing a requirement that ali workshare discounts be 
strictly cost based effectively excludes these rates from the pricing mechanisms proposed by H. 

R. 22. 


Question 24 

The PRC has recommended that in the interest of all patties that H. R. 22 specifically 
authorize the Postal Service to file a “realignment” case. The PRC contends that allowing 
the Postal Service to determine when such a case was needed adds to its flexibility which 
is one of the objectives of H. R. 22. 

What is tha Postal Service's position with regard to this recommendation? 

Response: 

It is unclear what a “realignment case” is in the context of this question. The Postal Service 
interprets H. R 22 as allowing it to file a rate case with the Postal Regulatory Commission at any 
time under the exigent case provisions of H. R. 22 and therefore does not believe it needs 
additional “flexibility” as proposed by the PRC. The incentive regulation of H. R. 22 is designed to 
provide a mechanism for gradual price changes while encouraging the Postal Service to reduce 
costs and improve productivity. If H. R. 22 is enacted with the amendments proposed by the 
Postal Service, we would make every effort to avoid filing exigent cases absent a change in costs 
caused by factors beyond our control. 


Question 25 

The Postmaster Generai has described the equal markup rule as "artificial." However, to 
many it seems cieariy reasonabie and fair to competitors and captive ratepayers. The 
European Commission, as a way to protect monopoly ratepayers, has also adopted this 
same rule. The PRC finds the rule "eminently reasonable.” 

Please explain the Postal Service's justification for eliminating the equal cost coverage 
requirement as it relates to cross-subsidization between categories. 

Response: 

The equal markup rule is artificial In that it is a legislative contrivance designed to address a 
specific public policy concern. While all businesses must cover their overhead costs (institutional 
costs In postal terminology), the requirements of the equal markup rule have no equivalent in the 
marketplace and could be viewed as ignoring the realities of the business requirements of the 
marketplace. Moreover, as explained in the attached paper prepared by Christensen and 
Associates, its use can cause marketplace distortions that will work against the objectives of 
H. R. 22. 
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Nevertheless, we recognize the concern that “firewalls" may be needed to insure that the Postal 
Service does not compete unfairly. Therefore, we have proposed amendments that seek to 
further study the cost of providing competitive products, and then insuring that they are 
appropriately covered in the rates designed under the H. R. 22 pricing provisions. 


Question 26 

The Postal Service proposes to sunset this rule after five years. The Service contends that 
there are sufficient safeguards elsewhere in H. R. 22 to prevent cross-subsidies, and 
because the nature of the market for noncompetitive postal products cannot be predicted, 
the future cost coverages of those products are “problematic." 

Please explain the "sufficient safe guards elsewhere" in H. R. 22 to prevent cross-subsidy 
between categories . How do you justify phase-out of the equivalent contribution 
requirement? 

Under the Postal Service proposal, in year six (the first year without cost coverage rule), 
what protects captive customers and competitors from the Postal Service simply pricing 
all competitive products at cost and loading all overhead costs on noncompetitive 
customers? 

What other entity in the competitive marketplace does not have to recoup overhead costs, 
let alone make a profit; what other competitor has a customer base resulting from 
statutory monopoly protections upon which it can move its overhead costs? 

Response: 

The basic pricing requirement underlying the Postal Service’s proposed amendments to H. R. 22 
is that all products (subclasses) whether noncompetitive or competitive cover their costs. By 
definition, this requirement eliminates the potential for cross subsidies between individual products 
or categories of products. The equal markup requirement as amended by the Postal Service can 
be used as an interim pricing restriction while the Postal Service restructures its competitive 
products in response to the increased flexibility given by H. R. 22. However, over time the 
discipline imposed by the competitive marketplace rather than the pricing relationships imposed 
by pre-H. R. 22 regulation should be the primary influence on competitive products. 

Customers purchasing noncompetitive products are protected from drastic price changes in the 
first year without cost coverage rules by the price cap and band provisions of our proposals. In 
addition, the Postal Service faces competition - even from "nonpostal sources” - for many of the 
products defined as ■noncompetitive." For example, First-Class Mail faces competition from 
electronic messaging as well as electronic bill presentment and payment alternative. It would not 
be in the business interests of the Postal Service, particularly under the regulatory incentives 
included in H. R. 22, to unfairly burden noncompetitive products with institutional costs. 

While all businesses must recover their overhead costs, no business faces a regulatory mandate 
to impose a rigid relationship on costs across product lines. This is further discussed in the 
Christensen and Associates paper attached to the response to Question 25. 


Question 27 

At the February 11, 1999 hearing Ms. Elcano said, ". . . from our vantage point, putting all 
those factors together, we thought a five year sunset lets the bill take its new shape, lets 
the Postal Service adapt, addresses the cross subsidy through anti-trust'. (emphasis 
added) 

For the record, please clarify the Postal Service’s understanding of whether "a cross- 
subsidy between categories " would be a violation of antitrust laws. 
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Response: 

The important point to remember is that H.R. 22 is aiready designed to bring the Postai Service 
under the coverage of the antitrust laws: The “equal markup” rule, added to antitrust coverage, 
would expose the Postal Service to far more restrictive pricing rules than the antitrust laws impose 
on any private firm. This would confer a competitive advantage on the Postai Service’s 
competitors by insulating them from price competition, to the ultimate detriment of consumers. 

The antitrust laws forbid predatory (below cost) pricing only if there is a reasonable prospect that 
the firm engaging in such pricing can gain sufficient market power to recoup its present losses 
through higher than competitive prices in the future. If the structure of the market makes it 
unlikely or impossible for a firm to gain market power through predatory pricing, the fact that it 
prices below cost will simply benefit consumers without injuring its competitors. 

In the current (and any foreseeable) business environment, it is not plausible to believe that the 
Postal Sen/ioe has any reasonable expectation of gaining market power through predatory pricing. 
Our competitors, which are large and well-financed firms, dwarf our share of competitive markets. 
It would be folly for the Postal Service to attack these firms through predatory pricing, and then 
attempt to recover its losses by raising prices. 

Even if it were reasonable to suppose that the Postal Service could gain market power through 
predatory pricing, the ‘equal markup” rule would still be inconsistent with antitrust principles and 
with consumer welfare. Under antitrust law, predatory prices must be below some appropriate 
measure of the predatory f rm's costs. The usual standard for such improperly low prices is a 
firm’s marginal or average variable cost. The “equal markup” rule would require the Postal 
Service to set Its prices at considerably higher levels than this standard. (Indeed, the underlying 
requirement of H.R. 22 that the price of each competitive product cover its “attributable” cost is 
already more restrictive than the antitrust standard, because attributable cost includes not only 
variable costs, but also certain fixed costs that can be allocated to a particular product. The 
"equal markup” rule would pile another layer of pricing restriction on top of the attributable cost 
standard, which itself is more restrictive than the antitrust standard. While this would provide a 
luxurious degree of price insulation to the Postal Service's competitors, it would do nothing to 
benefit consumers. 


Question 28 

In your amendments, you have suggested the cost coverage rule should be put In place 
immediately and terminated after five years when a competitive products fund - as 
developed by the Postal Service and Postal Regulatory Commission - is put into place. 

The equal cost coverage rule is vital to protect both competitors and users of 
noncompetitive services. 

How can you ask them to accept a repeal of the cost coverage rule when the details of this 
"new" competitive products fund or separation are undecided? 

Response: 

As we have explained In our responses to previous questions, the ‘equal markup” rule would 
provide an unprecedented degree of price protection to the Postal Service's competitors, at the 
ultimate expense of consumers. We believe it would be unconscionable to prolong its life beyond 
the five-year sunset date. 
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Quastion 29 

in his testimony at the February 11, hearing, Postal Rate Commission Chairman Gieiman 
discussed the Postal Service's proposal to sunset the equal cost coverage requirement. 

He noted that the Postal Service's proposal doesn't require any contribution from 
sompstitive products after five years. He said this indicates that we're not going to be able 
to soke the problem of declining first class volume. He noted that even assuming that the 
Postal Service couid shed volume variable cost, it stil! had substantia! fixed overhead 
costs that it would have to cover. He wondered where the Postal Service expected to get 
ths money from, if it doesn't require that competitive products make some contribution in 
year six. 

How doss Postal Servica mspond to tha PRC'S concern? 

The Postal Service proposes that all transportation costs as well as costs dedicated 
uniquely to one specific product be exempt from the calculation of cost coverage when 
testing for compliance with this rule, in H. R. 22, the Commission is called upon to 
determine exceptions to the rule. 

Recognizing that the Postai Service would still leave the authorization for the PRC in place 
to pass through costs exempted from tha cost coverage calculation, why should the 
statute pre-determlne certain costs to be passed through? Shouldn’t this complex costing 
matter result from a well-vetted decision by the independent PRC rather ttian a decision 
hardwired in the law? 

For the record, please provide a detailed explanation (citing principles of regulatory law or 
economics for the record) as to why all transportation costs should be exempt from the 
calculation of the cost coverage rule. Similarly, please provide a detailed explanation, 
(ciSng [n-inciples of regulatory law or economics for the record) as to why costs dedicated 
uniquely to one specific product should be exempt. 

Would the Postal Service consider the cost of the Emery contract for the Priority Mail 
Processing Centers a cost dedicated uniquely to one specific product that should be 
exempt from the calculation of cost coverage In testing for compliance with the equal 
markup rule? 

Please provide for the record costs that. In the Postal Service’s opinion, are dedicated 
uniquely to one specific product, which should be exempt from the calculation of cost 
coverage in testing for compliance with the equal markup rule. 

Response: 

The Postal Service's proposed amendments to H, R. 22 require that all products, whether 
noncompetitive or competitive, cover their costs. We do not believe and have not suggested fltat 
ths competitive products should not provide a contribution to institutional costs. However, as 
discussed above (see responses to questions 26 and 28), the equal markup rule imposes artificial 
requirements on the Postal Service that do not exist for any other competitor in these markets. 

H. R. 22 as modified by the Postal Service’s amendments establishes a general category of costs 
that would be excluded from the equal markup requirement and does not specify which individual 
costs would be excluded. That decision would presumably be made by the Postal Regulatory 
Commission in a rulemaking proceeding foltowing the enactment of H. R. 22. It is appropriate to 
exclude purchased transportation and other costs uniquely associated with a product to the extent 
that, and in recognition of the fact that these costs are provided by the private sector and that an 
apprcHsriate '‘markup” is already paid by Postal Service customers through ttie profit margin built 
into the contract price. 

The Postal Service has not prepared a comprehensive list of the costs it believes should be 
excluded under this provision but, in general, feels that purchased transportation costs (including 
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air, higiiway and rail transportation) as well as unique third-party contracts for mail processing 
services and transportation such as the Emery Priority Mail Processing Network costs would be 
included. As indicated earlier, a definitive list would be prepared as a result of a rulemaking 
following the implementation of H. R. 22. 


Question 30 

The Postal Service proposes that competitive products newly transferred to the 
competitive category be exempt from the cost coverage rule for up to 2 years after 
transfer. The Postal Service contends this would give it a limited amount of "breathing 
room" for products newly moved. If a noncompetitive product has been transferred to the 
competitive category, it obviously has met the test for competitiveness. Upon transfer to 
the competitive category, the Postal Service would immediately have all of the pricing 
tools available to maintain its competitiveness, including published/nonpubllshed rates, 
volume discounts, etc. 

Other thm a desire for newly transferred competitive products to increase market share 
during this two year "breathing room " period, please provide any other Justification based 
on identifiable regulatory theory or practice dtat would Justify such an exemption. 

Response: 

The two-year exemption from the equal markup rule is designed to facilitate an orderly transition 
from the noncompetitive pricing requirements and the greater flexibility offered for competitive 
products. While all the competitive pricing tools would be available immediately for the 
transferred product, the addition of this product to the competitive category could require price 
changes to meet the equal markup requirement. If it were appropriate to change only the price of 
the newly transferred product, it may not be a sound business decision for the Postal Sen/ice to 
“shook" this product’s customers with rapid and unexpected price changes. If the equal markup 
rule required, for example, a significant price increase, strong adverse customer reaction might 
result. Alternatively, if the equal markup requirement could be met by changing the prices of other 
noncompetitive products. Once again, customers' typically would prefer gradual price changes 
and the two-year exemption would allow more gradual price changes. The two-year exemption 
will allow the Postal Service to move prices in the appropriate direction without resulting in a 
sudden shift in pricing strategy. 


Question 31 

The Postal Service's amendment removes the PRC's advance review of proposed NSAs in 
the noncompetitive category. (Authority to enter into such agreements with regard to 
competitive products is Inherent in the pricing authority in H. R. 22). The Postal Service 
would maintain certain standards already in H. R. 22 that ensures the NSA bensfite those 
obtaining the agreement as well as those who do not. Such provisions include having to 
ensure its availability to other mailers who qualify, or the assurance that the NSA rate must 
make a contribution to overhead at least equal on an average unit basis to the rate or rates 
from which it was formed. 

As you will recall, the first revision of the bill removed such agreements altogether from 
the noncompetitive category, and the existing NSA provision represents a careful effort to 
allow for agreements with the noncompetitive mailers that benefit the Postal Service as a 
whole, including those customers who may not qualify. 

Why should the bill remove the limited SO-day pre-review by the PRC of these agreements? 
If H. R. 22 removed such advance review, would you agree, however, that public notice of 
the NSAs is important, both for assurance that they meet the statutory standards, as welt 
as so other similarly situated mailers could learn about it and obtain it, as one of the 
statutory standards in the Postal amendment requires? 
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Response: 

The Postal Service believes that the public notice requirement it has proposed is appropriate and 
recognizes its dual nature as a government agency and a competitor within certain markets. The 
shortened public notice period allows the Postal Service to tailor NSAs to the requirements of 
specific mailers while recognizing that signifioant (nonpostal) competition can exist for products 
included Irr the noncompetitive category. A complaint procedure allowing competitors or 
customers to challenge the provisions of the NSA will provide an appropriate forum for full 
evaluation of any allegations of improper conduct. If the Postal Service is found to have entered 
into an improper NSA, the Commission will be able to adjust any rates to lawful levels and lake 
other appropriate remedial action. 

The Postal Service has never suggested that noncompetitive NSAs be "secret deals" exempt from 
public scrutiny. We are committed to providing public notice of the terms and conditions of all 
NSAs, offering these terms and conditions to similarly situated mailers, and doing so in the most 
expeditious manner possible. 


Question 32 

The Postal Service's amendment requires that the payment of rates and fees during the 
term of the NSA are (i) reasonably calculated to yield revenues that equal or exceed the 
direct and indirect postal costs attributable to services performed under the agreement 
and (ii) a portion of all other costs of the Postal Service that are equal, on an average unit 
basis, to the portion of such costs reasonably assignable to the classification or 
classificaUons of mail service most similar to the services performed under the agreement, 
in the Postal Service proposed amendment on NSAs, the Postal Service adds two 
requirements for the contracting mail user; Specifically, (6) (B) furnish mail to the Postal 
Service in such amounts or at such times as may be specified in the agreement and (6) (C) 
pay the Postal Service a rate for enhanced services that is higher than the standard rate 
charged for an unenhanced service. 

Given that the USPS also adopts the H. R. 22 requirement that noncompetitive NSA rates 
be based on the workshare principle that the worksharing mailer make the same per piece 
contribution to institutional cost as nonworkshare mailers, what purpose does this 
language serve? 

Response: 

The Postal Service's proposed amendment increases the scope of NSAs beyond the traditional 
worksharing (barcoding and presorting) discounts that are offered today. In all cases, every NSA 
must provide a contribution to institutional costs at least equal to that of the most closely related 
mail subclass 

Section (6) (B) allows the Postal Service to offer an NSA based on either the volume of mail 
tendered, or the volume of mail tendered at a specific facility, or the time (of day or of the year) the 
mail is tendered. This will allow the Postal Service to enter into NSAs that will better utilize 
resources that may otherwise be under-utilized. For example, the Postal Service could enter into 
an NSA requiring a mailer to tender a certain volume of mail at an assigned facility at a given time 
of the day, ttius using capacity that would otherwise be under-utilized. 

Section (6) (C) allows the Postal Service to offer an NSA for an enhanced service at a price above 
the standard rate. This will permit the Postal Service to offer innovative services that individual 
mailers may find attractive. Even if the service would result in additional cost to the Postal 
Service, that NSA must be priced to ensure that the contribution to institutional costs is at least as 
great as the most closely related malt class. 
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Question 33 

The PRC has uiged the subcommittee to reject the Pr^tai Service's proposed amendment 
on negotiated service agreements. The PRC impiied that the Postal Service amendments 
»«3Uld allow a program of secret, non-tariff rates for monopoly and noncompetitive services 
to he negotiated entirely outside public scrutiny, and that the potential for abuse would be 
unacceptably high. The PRC said that requiring that defective NSAs be rectified only 
through complaints after the fact Is proceduraily inferior to prior public review, and would 
improperly shift the onus from the Postal Service to potentially aggrieved mall users. 

How do you rospond to the PRC’s concerns? Csn the Postal Service provide my further 
business or public policy justification for eliminating the transparency and protecdons for 
mailers and competitors regarding NSAs as in H.R. 227 

Response: 

As a government agency, the Postal Service believes it has an obligation to provide public notice 
of the terms and condiBons of any noncompetitive NSA and to offer those terms and condittons to 
any similarly situated mailer. We believe that the public notice requirement combined with 
strengthened complaint procedures before the PRC win protect mailers. 


Question 34 

The PRC has recommended cladding amendments to §3641 stating: (1) that the 
negotiation of Individual service agreements Is not intended to become a substitute for 
broad-based changes in mail classification; and (2) that NSAs are subject to a requirement 
of producing net financial, as well as operationai, benefits to the Postal Service and mail 
users generally. 

Ooss tfte Postal Service support this recommendation? 

In your written statement you say that the Postal Service would develop a proposal for the 
Competitive Products Fund that would include a “process for separating the costs, 
revenues, and financing of competitive products from those of noncompetitive products.” 
The Postal Rate Commission has already worked a process of separating cost and 
revenues of postal products since 1970. 

Why reinvent the wheel? Why do we need anything more than to provide for a division of 
assets, which is what H.R. 22 already provides? 

Please explain why the Postal Service believes a “process" for creating a separate tracking 
system for competitive products is preferable to establishing the objective of a 
Competitive Products Fund and leaving the ability for the Postal Service and the PRC to 
work out the specifics (I.e., the “process'') by a date certain? 


Response: 

The Postal Service supports the PRC's clarifying amendment "that the negotiation of hdividual 
service agreements is not intended to become a substitute for broad-based changes in mail 
classification" and will work with the Subcommittee to incorporate this into H. R. 22. 

However, white the Postal Service believes that all NSAs should offer a net financial benefit, it 
does not agree that all NSAs should offer a net operational benefit A “net operational benefif 
implies that some increased productivity or efficiency would be gained from every NSA; however, 
the Postal Service has proposed an amendment (discussed in Question 32) that would allow 
NSAs based on an enhanced service offering at a premium price. This type of NSA could provide 
a benefit to a mailer and a net financial benefit to the Postal Service while imposing an additional 
operational cost on the Postal Service. Any such additional cost would result In additional 
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financial compensation through the NSA postage rates and keep the contribution to institutional 
costs at least as great as the most closely related mail subclass. 

The Postal Service has proposed an alternative to immediately setting up the Competitive Products 
Fund proposed in H. R. 22. First, as we understand them, “Funds" are effectively checking 
accounts that transfer cash in and out. H.R. 22, instead, raises situations where, for example, 
assets are related to the Competitive Products Fund in ways that more closely resemble traditional 
accounting procedures for balance sheets, income statements and cash flow statements. We see 
this situation creating a lack of clarity as to the functioning of the Competitive Products Fund. We 
believe that a process for establishing the tracking and accounting for revenues, expenses, assets 
and liabilities of the competitive products would ultimately create the best and clearest practices. 
Second, since the competitive products will depend on access to public markets for debt, the 
clearest disclosure possible will result in the best relative funding costs. 


Question 35 

The amendment proposes that during this transition period that is not to exceed flve years, 
the Postal Service could continue to borrow from the Treasury to support competitive 
products. 

How do you respond to those who suggest that it is an unfair competitive advantage to 
aliow the Postal Service to borrow money from the Federal Financing Bank at low 
government guaranteed rates to compete against private companies? 

Response: 

We believe that It would be a competitive disadvantage for the Postal Service If It has to 
immediately borrow from the public markets upon separation of the competitive products. 

Public markets investors look to a borrower's track record, among other factors, when 
determining how much to lend and at what rate. The competitive products performing under 
the constraints of H.R. 22 will not have a full track record for several years. We believe that 
investors will require a premium for not having a full track record of performance, which will 
initially put the competitive products at a competitive disadvantage to other private 
companies. Consequently, a transition period would help create a level playing field. 


Question 36 

The Postal Service under H. R. 22 will be given considerable freedom in the area of 
competitive products. The Postal Service has had considerable freedom to develop new 
products and price international products using volume discounting and contract pricing. 
It appears that the International Business Unit is struggling to attain its stated goals. 

Since its creation over three years ago the International Business Unit has developed a 
few new products and re-designed and renamed a few existing products. 

What best practices and lessons learned can the Postal Service draw from its experience 
with international products that can help the Postal Service in meeting the challenge of 
pricing freedom in domestic competitive products? 

Will the Postal Service need to augment its management and staff to modernize its 
approach to pricing competitive products or will it attempt to re-train current staff? 

Response: 

The International Business Unit was formed to develop a more competitive posture in the 
international markets. We have begun to develop programs that address our customers’ needs in 
a very competitive marketplace. Many of these programs are of limited soope and can be 
characterized as innovative and experimental; over time we believe that they will be profitable. 

We revise these programs as additional information becomes available to ensure that they meet 
our customers’ needs and provide a contribution to the Postal Service. Recent changes in foreign 


26 



119 


economic conditions have resulted in reductions in mail volume. However, we have modified our 
international mail programs to ensure future success. 

The Postal Service employs a large number of economists that have a wealth of expertise in 
postal pricing and costing systems. In addition, most pricing experts have advanced training in 
business and economics and experience in the private sector. Former members of the pricing 
staff have demonstrated their value outside the Postal Service following moves to private industry 
and other governmental agencies. While our current organizational structure was developed to 
operate within the existing regulatory environment, the skills and experience of the pricing staff 
are easily transferable, and may be better suited to a more flexible pricing environment such as 
that proposed under H. R. 22. 


Question 37 

Many people. Including some in Congress, have criticized the Postal Service's entry into 
new non-postal markets and joint ventures with private companies. Nonetheless, H.R. 22 
takes the view that the Postal Service should be given a fighting chance to expand its 
business in this area, provided it operates through a private law Corporation that has no 
special rights or powers. Although the Corporation idea was added to H. R. 22 to help the 
Postal Service in the future, the Postal Service has not been very vocal in its defense of 
Mils idea. I see you use the word “accept” in your written statement (“We can accept the 
concept of a corpm'ation to provide additional separation for nonpostal activities. This 
could be a test vehicle for future reforms, provided the corporation has reasonable access 
to sufncient funding.”) 

la ihf Postal Setvica supportive of the idea of the USPS Corporation, or would you 
Just as soon be limited to the traditional postal business as Congressman Duncan 
Hunter has urged? Vlfhere is this in your list of priorities? 

Response: 

The Postal Service believes that the USPS Corporation could be of value to the Postal Service, 
provided it is structured with appropriate access to capital, a useful governance structure, and 
other features that allow it to compete fully with private companies. We most emphatically 
disagree that the Postal Service should be limited to its current lines of business. Historically, the 
Nation’s postal establishment has been free to pursue new and Improved services for its 
customers. While some of these efforts have not lived up to original expectations, the overall 
effect of postal innovation has been beneficial to the public. 


Question 38 

The PRC has expressed concern the USPS Corporation acquisition of another company 
would exploit its special relationship with the Postal Service as a customer or as a 
supplier. 

lAriiat Is the Postal Service’s position regarding the PRC's recommendation that the USPS 
Corporation Directors should not be selected by the Postal Servica Board of Directors? 

What Is the Postal Service's position with regard to the PRC's recommendation that postal 
managers should be restricted from transferring to Jobs in the USPS Corporation and vice 
versa? 

WhM is the Postal Service’s position with regard to the PRC's recommendation that the 
USPS Corporation be required to pay a significant portion of its earnings as dividends to 
the Postal Service? 
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Response: 

We believe that since under H.R. 22, the Postal Service is the 100 percent owner and sole 
provider of capital to the Postai Service Corporation, that its board should select the Postal 
Service Corporation Directors. The Postal Service Board is effectively appointed by the President 
of the United States with the consent of the United States Senate. In our view, it should be their 
responsibility to determine whether and how capital b devoted to the Postal Service Corporation 
and they should be held accountable for the performance of that capital. Consequently, they 
should control representation on the Postal Service Corporation Board. 

The Postal Service does not believe that restrictions on staffing such as suggested by the PRC 
are appropriate. Legally, the Postal Service Corporation will be subject to the same laws as any 
corporation in the private sector. This includes all restrictions on post-Postai Service employment 
imposed by Congress in the existing statutes. If a former Postal Service employee could be hired 
in a similar position by a private firm, this individual should have the opportunity to seek that 
position with the Postal Service Corporation. Similarty, former Postal Service Corporation 
employees should have the same right to seek employment with the Postal Service as any other 
individual as long as all hiring decisions were in compliance with applicable Postal Service human 
resource guidelines. 

The Postal Service Corporation Board of Directors should determine its own dividend policy. Key 
quesdons, such as whether to use excess capital as dividends or as financing for growth, should 
be made on a periodic basis as market conditions evolve. If the Postal Service Corporation Board 
of Directors is appointed by the Postal Service Board, constituents will be assured that the Postal 
Service Corporation dividend and capital policy is set in the overall interests of the Postal Service. 


Question 39 

In H. R. 22, the idea of the USPS Corporation is closely linked to the Competitive Products 
Fund. The main purpose of the Competitive Products Fund is to setup an account that 
defines how much money and assets you can transfer to the USPS Corporation, in 
addition to any borrowing that the Corporation may do on its own. 

If we accept the Postal Service 's proposal to leave the setup of the Competitive Products 
Fund to future deliberations by the Postal Service and the Postal Regulatory Commission, 
don't we have to postpone the establishment of the Corporation as well? 

Response: 

We recognize that the ultimate form and scope of the Postal Service Corporation’s business 
activities will be influenced by numerous factors, including the final outcome of deliberations 
on the financing of competitive products. In the meantime, however, we believe it would be 
appropriate to establish the Corporation as a functional entity, so that it will be capable of 
playing a greater role as circumstances require. 


Question 40 

Recently, our nation's private carriers proposed to the Secretary of State that the United 
States support three changes in the UPU system; separation of governmental and 
operational functions, elimination of some anti-competitive provisions, and equal 
treatment for all competitive products under the UPU customs provisions. 

Leaving aside the details of these proposals, do you think the United States should 
support these basic reform orincioles at the next UPU Congress? Why or why not? 

Response: 

Representatives of some of the private carriers have proposed changes in the UPU system that 
feil lo take into account two key features distinguishirrg postal administrations from private 
operators: their universal swvice obligations and their responsibility to actually provide the 
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services established in the UPU Acts. The Postal Service supports changes moving the UPU in 
the direction proposed by the private carriers. TTiese differences, however, will influence the 
shape and pace of change. 

For example, the UPU has already made changes based upon the separation of governmental 
and operational functions to reflect changes made primarily among its European members. As 
members in other regions, including the United States, make similar changes, and more of its 
members support separate activities for these functions at a global level, the UPU will adapt 
accordingly. 

The UPU provisions that the private carriers want eliminated as "anti-competitive" are seen by the 
large majority of UPU members as critical to the fulfillment of universal service obligations. They 
do not prevent mailers from using the services of whatever operator, public or private, they 
choose to use. They do permit countries to take steps to protect themselves against the loss of 
revenue from services based upon cream skimming and that encourage the migration of domestic 
mall to other countries for posting and then for return and delivery at rates that do not cover 
delivery costs. Changes in the UPU terminal dues structure, at least among industrialized 
countries, will reduce the concerns of private earners about these provisions. It will take longer, 
however, for changes to reach a majority of developing counties, 

UPU provisions that deal with the customs treatment of mail are also based upon the universal 
service and postal treaty obligations of UPU members. Customs authorities have developed 
clearance procedures for mail that are based upon these obligations and related differences in the 
traffic handled by postal administrations and private carriers. The Postal Service does support 
postal and private carrier collaboration, within the UPU and the World Customs Organization 
;WCO), to improve customs clearance procedures for all traffic, postal and commercial. Primary 
responsibili^ for adopting these changes rests with national customs authorities and the VVCO, 
however, and not with the UPU. 


Q uestion 41 

You stated in your testimony the competitive threat posed by foreign Posts. In a January 
19, 1999 press release by the British Post Office, its CEO John Roberts states, "Within a 20 
mile radius of where I sit In my office In London, there are bases for eight foreign post 
offices all actively working to win business from us - the Netherlands, Germany, the U.S., 
France, Sweden, Denmark, Switzerland and Belgium." 

Please provide specific details on U.S. Postal Service ofTices that are established abroad to 
recruit business. Please include the length of time that these offices existed; a list of 
countries where employees and contractors have been sent; the numbers of employees 
and contractors indicating whether they are U.S. citizens or other nationalities; the amount 
of money expended during the period of time showing travel expenses s^arafefy, and the 
aggregate amount of business directly attributable to these activities. 

Who oversees and is accountable for this activity? 

Response: 

The U.S. Postal Service has not established any offices abroad to recruit business or for any other 
purpose. The reference to the United States in the January 19, 1999 press release by the British 
Post Office is incorrect. 
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Question 42 

A recent AP poll stated that three-fourths of Americans believe the Postal Service is doing 
an excellent or good job. Will the general public, the "Aunt Uninnlss” of the country 
support H. R. 22? What's in it for them? 

The AP poll went on to say that the cost of stamps is too much. Any idea how much Auist 
Minnie will pay for postage under H.R. 22? 

Response: 

Aunt Minnie, like other postal customers, will benefit from the regular, economical universal 
service provided by a Postal Service that has the freedom and flexibil% to respond to the public's 
needs. In addition, under the price cap regulation established by H. R. 22, Aunt Minnie’s postage 
rates should increase over time no more than the changes in the Consumer Price Index. 

The exact rates that Aunt Minnie would pay depend on the X-factor and other variables, which are 
defeired to the Postal Regulatory Commission. These open-ended issues make the impact of the 
legislation highly unpredictable. The Postal Service has provided the Subcommittee model runs 
that demonstrate a wide range of possible outcomes if H. R. 22, as proposed, is adopted. 

The Postal Service has offered amendments which, if adopted, would clarify the actual impact of 
the legislation and better protect the Postal Service's ability to carry out its universal service 
obligations. 


Question 43 

if we were to enact H.R. 22 today, as currently written, how would postal jobs be 
impacted? How about postage rates? 


Response 

Because many of its provisions would take time to implement, the enactment of H. R. 22 in its 
present form would not have an immediate impact on postal Jobs or postal rates. Over time, 
however, the enactment of legislafion that placed overly tight constraints on the pricing and 
marketing flexibility of the Postal Service would have an unfortunate Impact on both postal 
employment and the level of postage rates. 

The Postal Service has provided the Subcommittee model runs that demonstrate a wide range of 
possible outcomes if H. R. 22, as proposed, is adopted. 


Question d4 

How win the Postal Service address collective bargaining and wage issues under H. R. 22? 
How would you address collective bargaining under the Private Law Corporation? 

Response: 

The enactment of H. R. 22 would have no immediate impact on collective bargaining and wage 
Issues within the Postal Service. It is possible, however, that the study of employee-management 
relations required under section 601 of the bill would ultimately lead to changes in both these 
areas. With regard to the Private Law Corporation, labor relations would be governed by the 
National Labor Relations Act, and the Postal Service would expect persons selected to manage 
the Corporation to adhere to that statute in all matters concerning collective bargaining and labor 
relations. 
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Question 45 

Last month the GAO issued s report describing the major performance and management 
challenges that need to be addressed if the Postal Service is to sustain performance and 
remain competitive the 21st Century. 

In what ways can the Postal Service further reduce costs and what savings can be realized 
from the ways you have mentioned? 

Response: 

Since Reorganization, the Postal Service has responded to numerous operational and managerial 
challenges. However, we recognize that GAO as well as many in the mailing community have 
had constructive suggestions for further improvements. Even in the absence of any postal 
reform, we will continue to act to improve service and to provide the products our customers want. 

Postal reform, however, changes the basic ground rules for the Postal Service. Through statutory 
incentives, it will ertcourage management to develop innovative cost reducfion programs, in 
addition, increased flexibility will allow the Postal Service to react more quickly to changing market 
conditions, and thus avoid "lost opportunities’ resulting from the time needed for many regulatory 
proceedings. 


Question 46 

Can we In the Congress provide the Postal Service greats flexibility to set rates and offer 
new products quickly, without the establishment of a new price cap rate setting 
mechanism and the creation of a Private Law Corporation? If not why not? if so, how? 


Response 

The Postal Service has been discussing postal reform in the context of H. R. 22, and believes that 
if all its proposed amendments are accepted, H. R. 22 will establish a solid framework for a viable 
Postal Service in the 21st century. At this point, we feel an overarching vision of the Postal 
Service of the future is needed and are reluctant to propose piecemeal revisions to current 
statutes until that vision has been articulated. 


Question 47 

The Postal Service is grappling with labor-management issues, the challenges on 
containing costs, the need to better protect revenues, the need to implement reliable 
Indicators of postal performance and risks from Y2K computer problems. Can we expect 
the Postal Service to address all these very serious matters and be subject to the ^pe of 
postal reform envisioned in H.R. 227 

Commissioner Goldway, in her testimony, makes a number of very laudable comments and 
suggestions relative to postal reform, i would like your reaction to each of her ihoughte: 

H. R. 22 should rely more on the advantages of competition than protecting the 
marketplace from possible Postal Service competition. 

H. R. 22 should encourage the Postal Service to be more efficient and innovative. 

! would propose loosening the de^nition of postal product in H.R. 22 ...to allow for product 
innovation where there is a nexus to postal operations, and where the Postal Service can 
show that the new product will benefit from Postal Service scale or scope economies. 
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We should not curtail the ability of the Postal Service to be innovative just because of its 
size. As the Supreme Court has said, “low prices benefit consumers regardless of how 
those prices are set, and so long as they are above predatory levels, they do not threaten 
competition.” Further, it has said, 'it is in the interest of competition to permit dominant 
firms to engage in vigorous competition, including price competition." 

Response: 

Among other issues, the Postal Service is currently addressing the labor-management, cost 
containment, revenue protection and Y2K computer issues. We will have to continue to do this 
regardless of the outcome of the debate over H. R. 22. H. R. 22 is aimed at giving the Postal 
Service additional pricing flexibility, not at changing the way we deal wtth any of these other 
issues. However, to the extent additional pricing flexibility results in increased mail volume and 
increased revenue, the Postal Service may have more resources to dedicate to these important 
issues. 

Generally, the Postal Service agrees with thrust of Commissioner Goldway's comments quoted 
above. We are a large organization encompassing both governmental responsibility for universal 
mail service and providing competitive products. Any legislative reform proposal must recognize 
that we have a unique obligation to provide service six days a week to every address in the United 
States, and that that obligation imposes costs on the Postal Service that our competitors do not 
bear, in addition, size is not inherently bad and does not necessarily result in an inherent 
advantage for the Postal Service in the competitive markets. The Postal Service is committed to 
providing its products without cross subsidy and will continue to do so regardless of the outcome 
of the H, R. 22 d^ate. 


Question 48 

Commissioner Goldway also makes the point that H. R. 22 "does not subject the 
operations of the Postal Service to federal laws and regulations concerning deceptive 
advertising." She is referencing the recent UFE TIME FITNESS complaint case where the 
PRC found that the Postal Service's use of language in marketing material for advertising 
mail was "defective and inappropriate." Should H.R. 22 be amended to correct this 
problem? If not, why not? 

Response: 

As oiirently written, section 307 of H.R. 22 would apply the antitrust laws and portions of the 
Federal Trade Commission Act to the non-monopoly activities of the Postal Service. This section 
would also make the Trademark Act (otherwise known as the Lanham Act, 15 U.S.C. § 1051 et 
seq.) applicable to the Postal Service. Section 43 of the Lanham Act, 1 5 U.S.C. 1 125, would 
provide a means fpr a business to seek damages based upon false advertising. 

It should be noted that three federal circuit courts of appeal have held that the Lanham Act is 
currently applicable to the Postal Service. The Postal Service may be subject to suit tor claims of 
false advertising, unfair competition, and trademark infringement within those circuits. 

Section 603 of H.R. 22, moreover, would direct the Department of Justice to prepare a 
comprehensive report on the application of other statutes to the competitive activities of the Postal 
Service. We believe it would be wise to await the outcome of that report before taking further 
legislative action. 


Question SO 

PRC Chairman Ed Gieiman is very critical of a number of amendments submitted by the 
Postal Service. TTiose singled out specifically for rejection include changes to the rate 
setting process, which would impact bonuses and subject mailers from excessive rate 
increases. When can we expect further revisions of your amendments? 
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Response: 

The Postal Service believes it has offered a comprehensive proposal for postal reform in the 
context of H. R. 22. We are willing to continue the dialogue with the Subcommittee, the PRC and 
mailers to develop postal reform legislation that will be acceptable to all members of the postal 
community. 
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The H.R. 22 Equal-Markup Requirement for Competitive Products 

Christensen Associates 
March 18, 1999 

Section 3744 of H.R. 22 states that “[r]ates for competitive products shall 
be established in a manner such that the cost-contribution ratio for all 
competitive products (collectively) shall, for each year to which this subchapter 
applies ... be at ieast equal to the cost-contribution ratio for such year for all 
competitive and noncompetitive products (collectively)." Such an “equal- 
markup” provision is inconsistent with the economic principles of regulation and 
can have unintended and deleterious effects on the public. ' 

The equal-markup requirement is not good public policy for the following 
reasons. First, the requirement is not needed to avoid cross-subsidization of 
competitive products. Second, it is harmful to consumers. Third, it will reduce 
the incentives for Postal innovation in noncompetitive markets. Fourth, the 
requirement is based on the erroneous notion that firms must apply an equal- 
markup to all their products in order to recover fixed costs. 

The equal-markup requirement is not necessary to prevent cross- 
subsidization. Cross-subsidization occurs when the revenue generated from a 
product does not cover its incremental cost. Similarly, the courts have generally 
interpreted prices above unit incremental cost as not being predatory. 
Consequently, a price floor based on incremental cost, and not some arbitrary 
multiple of incremental cost, will provide the necessary protection against cross- 
subsidization and predatory pricing. 

Even the protection of an incremental cost-based pricing floor may be of 
limited importance. Placing noncompetitive products under price caps wll 
eliminate any financial incentive for the Postal Service to price competitive 
products below incremental cost. If the Postal Service decided to price 
competitive products below incremental cost, it would be unable to recover the 


’ The equal-markup requirement is defined in terms of revenue and attributabie cost. While the 
term attributable cost is not a standard economic term, we interpret it to mean incremertal cost. 
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resulting financial losses through a commensurate increase in noncompetitive 
product prices. In other words, pricing competitive products at less than 
incremental cost would leave the Postal Service less profitable than if it did not 
offer the competitive products. (Under cost of service regulation, a firm could, in 
theory, sell some products below incremental cost and offset those losses 
through price increases for other products.) 

The equal-markup requirement is harmful to consumers because if sets 
an artificially high pricing floor for Postal Service competitive products. The 
Postal Service may be effectively excluded from competing in some markets, 
and competitors would be protected by a “pricing umbrella” created by the equal- 
markup requirement. The end result would be customers paying prices for 
Postal and competitor products above the prices dictated by market conditions. 

Furthermore, to the degree that the Postal Service is excluded from 
competitive markets, it will be unable to obtain any contribution to fixed costs, if 
the lost contribution is large enough, the Postal Service may need to implement 
exigent price increases on noncompetitive products, once again making 
consumers worse off. 

The equal-markup requirement will also have some unintended 
disincentives for innovation. Suppose that the Postal Service finds a way to 
reduce the incremental cost of some noncompetitive products. If it fully passes 
on the cost savings to consumers in the form of lower prices, the percentage 
markup on noncompetitive products will increase. Therefore it will be faced with 
two undesirable alternatives; reduce noncompetitive prices by more than the 
cost reduction, or raise prices on competitive products. Either alternative would 
seem to be a perverse “reward" for innovation. In the former case the Postal 
Service would have less contribution to overhead costs. In the latter case 
consumers would be hurt by higher prices for competitive products, and if the 
markets were highly competitive, the Postal Service would again have less 
contribution from the reduced volume. 

The equal-markup requirement is based on the erroneous notion that 
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application of equal percentage markups on products is the only way to ensure 
that the Postal Service recovers its fixed costs. Many firms in the private sector 
also have fixed costs, and they must price their products to recover these costs. 
But these firms do not recover these costs by applying an equal percentage 
markup to the different products. Rather, markups for the different products are 
determined by market conditions. Markets in which competition is strong will not 
support large percentage markups, and the firm must set its prices close to 
incremental cost. This is to the customers’ benefit, because they have more 
choices and lower prices. In fact, if a firm is required to impose an equal 
percentage markup on ali its products, it may not remain competitive in some 
markets (since the prices would be too high). If this results in the elimination of 
competitive product lines, the firm would be forced to raise the prices on the 
remaining products, in order to continue recovering the fixed costs of its 
operation. All customers - those of competitive and noncompetitive products - 
would suffer. 

One sees numerous examples of private firms using different markup 
rates for different customers. The airline industry has been particularly effective 
in segmenting their various markets and applying different percentage markups 
in those market segments. Long distance telephone carriers have also been 
effective in distinguishing their different market segments and deriving a variety 
of pricing plans for them. 

To summarize, the equal-markup rule undercuts the two main goals of 
H.R. 22: the efficiency incentives of price cap regulation for noncompetitive 
products and the incentives to enter into and compete vigorously in competitive 
markets. In order to provide the full benefits of competition to the public, to 
provide incentives to the Postal Service for cost reduction, and to fairly protect 
competitors from unfair pricing practices, the appropriate price floor should be 
incremental cost, without any additional conditions. To accomplish these goals, 
we believe that the equal-markup requirement should be removed from H.R. 22. 
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Mr. McHugh. Our next panel, as I mentioned earlier, is com- 
prised of the five commissioners of the Postal Rate Commission. 
Chairman Edward Gleiman; Vice Chairman Trey LeBlanc; Com- 
missioner George Omas, a face not unfamiliar to us who have plied 
the House Chamber, a good friend and former staff member at the 
committee; also. Commissioner Ruth Goldway; and Commissioner 
Dana, also known as “Danny” Covington. So we welcome you all 
here today. Before you are seated, while you are up standing, let 
me rise and we can administer the oath. 

[Witnesses sworn.] 

Mr. McHugh. The record will show that all of the commissioners 
responded in the affirmative. So, again, welcome. We’re glad you 
are here this morning. I will open with Chairman Gleiman, who is 
certainly no stranger to this committee room or certainly to this 
subcommittee. And I add, we welcome you back. 

Having spent a good part of my last several days reading your 
extensive testimony, it was enthralling I assure you, page after 
page after page of it. I sound facetious and I should not. It was 
very thorough, very, very responsive and detailed. I do appreciate 
that because you gave us a great deal of not just food for thought 
but substance for thought, as well. 

As I know you understand, time totally precludes us from your 
presenting that in its entirety. So we will, of course, submit that 
for the record in its entirety. We’d appreciate if you could point out 
those particular highlights that you think are most relevant here 
this morning. Although having read it, I can tell you that whatever 
you choose to focus upon will be relevant, because it was all very 
relevant and very helpful. So, welcome and thank you for being 
here. 

STATEMENTS OF EDWARD J. GLEIMAN, POSTAL RATE CHAIR- 
MAN, ACCOMPANIED BY W.H. “TREY” LeBLANC, VICE CHAIR- 
MAN; GEORGE A. OMAS, COMMISSIONER; RUTH Y. GOLDWAY, 

COMMISSIONER; AND DANA B. “DANNY” COVINGTON, COM- 
MISSIONER 

Mr. Gleiman. I do feel at home with Jack Brooks staring down 
at me. I sat up there and had him do that occasionally during my 
10 years as a staffer on the predecessor committee, the Govern- 
ment Operations Committee. I was somewhat relieved when I 
heard your opening, which indicated that this was not the impeach- 
ment hearing room. I was actually very relieved, because I know 
you read our testimony, and I was concerned that after reading it 
you might want to make it the impeachment hearing room. 

Mr. McHugh. Not at all. 

Mr. Gleiman. We do have a lengthy submission for the com- 
mittee today. Before I start, let me introduce my colleagues, if I 
may? Vice Chairman LeBlanc is with us today, as well as Commis- 
sioners Omas, Goldway, and our newest commissioner. Commis- 
sioner Covington. 

I have a summary that I’ve attempted of the testimony. I also 
have the short version, the shorter version and the shortest 
version. I think inasmuch as you’ve read the testimony, and I hope 
others will read the testimony. I’m going to go to the shortest 
version. If you want more, you’ll tell me. 
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H.R. 22 with some fine tuning, save the private law corporation 
where we have some serious concerns, would appear to be work- 
able. It would appear to provide an opportunity for the goals that 
were established at the outset, concerns over unfair competition, 
non-postal products, and losses of revenue due to decline in vol- 
ume — not market share but volume — that the Postal Service is fac- 
ing. These problems can be adequately addressed, with some tin- 
kering, by H.R. 22. 

Having said that, it is our considered opinion, by and large, that 
the Postal Service amendments are directly contrary to many of the 
bedrock principles of H.R. 22. The Postal Service amendments 
seem to erase many of the checks and decalibrate almost all of the 
balances that have been carefully and thoughtfully incorporated 
into the bill in response to the concerns of interested parties. 

I could discuss at length the private law corporation at this time, 
if you would prefer, but, if not, we can go right to your questions. 

[The prepared statement of Mr. Gleiman follows:] 
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Chairman McHugh, members of the Committee on Government Reform, 
Subcommittee on the Postal Service, thank you for the opportunity to provide testimony 
on H.R. 22, the Postal Modernization Act of 1999. With me today are my colleagues. 
Vice Chairman W.H. “Trey” LeBlanc, George A. Omas, Ruth Y. Goldway and Dana B. 
Covington, Sr. 

I appeared before this subcommittee almost three years ago to testify on an 
earlier postal reform proposal introduced in the 105*’ Congress as H.R. 3717. The 
current proposal to modernize the Postal Service and alter the way it participates in the 
nation’s economy is a substantially improved version of that earlier piece of legislation. 
That said, we intend to offer several suggestions that we think would improve it still 
more. 


One reason that I preface my remarks here today with a reference to my earlier 
testimony is that a lot has happened since this subcommittee’s response to the initial 
impetus for postal reform. In the early 1990s, mailers were reeling from the Postal 
Service practice of imposing large rate increases every three or four years, there were 
claims of unfair competition, and the Service was incurring year after year of multi- 
million dollar deficits. On top of that, there was the serious fear that technological 
advances in communication, in particular the widespread acceptance of facsimile and 
e-mail messages, might make the Postal Service obsolete. 

This subcommittee responded to concerns that the Postal Service was in serious 
difficulty by initiating a dialogue on ways to solve its problems, and by developing draft 
legislation. Today’s hearing represents a continuation of that dialogue. As the 
Chairman has frequently commented, he views postal reform as a work in progress. 
Since this effort began, low inflation, a strong national economy, the development of 
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new mail processing technology, and recently improved productivity have allowed the 
Postal Service to limit itself to moderate rate increases and still enjoy an unprecedented 
string of profitable years. 

Despite the financial and operational accomplishments of the Postal Service over 
the past three years, the future still does not look particularly rosy. There is a 
consensus that it is just a matter of time before the large portion of the First-Class 
mailstream made up of bills and bill payments is susceptible to electronic diversion. 

This mail makes up nearly half of First-Class Mail. It tends to be “clean mail," that is, 
regular sized, letter envelopes that are accurately addressed, and it makes a 
disproportionate contribution to the $20 billion institutional cost burden of the Postal 
Service. If a significant portion of this mail leaves, the Postal Service will be forced to 
impose steep rate increases unless it can sharply reduce its costs, find sources of 
substantial new profits, or both. The question all of us must face is whether H.R. 22 
can help that process We believe that with some adjustments, it may. 

H.R. 22 has three major innovations. First, it would establish a new, “price cap” 
rate setting mechanism applicable to "noncompetitive” mail, that is, mail not currently 
subject to direct, effective competition. Second, it would allow the Postal Service 
freedom to set rates for its “competitive” products, while attempting to establish a level 
playing field. Third, it would authorize the Postal Service to establish a private 
corporation to operate subject to normal commercial laws. 

I will discuss each of these three innovations in turn. In addition to commenting 
on the system that would result If H.R. 22 was enacted in its present form, I will discuss 
amendments to this legislation recently proposed by the Postal Service. Copies of the 
Postal Service amendments were provided to the Commission only recently, and we 
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understand that revisions may still be under consideration. Nonetheiess, it appears to 
us that the Postal Service amendments are directly contrary to the bedrock principles of 
H.R. 22, These amendments would, by and large, erase many of the checks, and 
decalibrate many of the balances, that have been carefully and thoughtfully 
incorporated into the bill in response to the concerns of interested parties. 

Before addressing the specifics of the three innovations in H.R. 22, let me briefly 
set out these bedrock principles. The first and foremost of these principles is that the 
Postal Service remains a basic and fundamental service provided to the people by the 
Government of the United States, and as such, it should be operated in a fair and 
nondiscriminatory manner. Mailers, suppliers, competitors, and other interested 
citizens should have assurances that the Sen/ice will perform its functions consistent 
with the policies set forth in Title 39. 

The second principle contains two interrelated parts. If the Postal Sen/ice can be 
operated more efficiently, rates will not increase as fast as they would otherwise, and 
this will benefit both mailers and the nation as a whole: and, management and labor are 
most likely to operate more efficiently if they can receive personal, financial rewards, in 
the form of bonuses, for doing so. 

A third principle is that competition between the Postal Service and private 
enterprises should be as fair as possible. In colloquial terms; competition should take 
place on a level playing field. H.R. 22 contains numerous provisions designed to level 
the competitive playing field. 

H.R. 22 ties these three complementary principles together in a compact 
between mailers and the Postal Service. The consistent themes of H.R. 22 are to level 


Pages 




135 


The Honorable Edward J. Gleiman 

Before the Subcommittee on the Postal Service February 11,1 999 


the playing field for competition between the Postal Service and private enterprise, and 
to provide maiiers with lower rates by restraining price increases through the imposition 
of statutory price caps and rate ceiiings that will hold price increases below the rate of 
inflation. It allows substantial bonuses to be paid if the Postal Service is operated 
profitably under these price caps. These themes explain H.R. 22, and the suggestions 
we offer here today are designed to foster those themes. 

Price Cap Ratemaking 

The first innovation I will discuss is the substitution of price cap ratemaking for 
the current cost of service ratemaking system. Price cap ratemaking allows 
management the freedom to set rates, so long as rates remain below a fixed ceiling. 
H.R. 22 establishes a price cap that holds rate increases below inflation by allowing the 
Postal Service to change rates for noncompetitive postal products each year within a 
percentage range surrounding the previous year’s change in the Consumer Price Index 
(CPI) less a factor to account for likely productivity improvements. 

Private utilities operating under price cap regulation are motivated to operate 
efficiently because they are allowed to retain any profits they earn while providing 
service under capped rates. The Postal Service does not have residual claimants who 
demand a reasonable return for their equity investment. To motivate the Postal Service 
to operate efficiently, H R. 22 establishes the opportunity for postal employees to earn 
substantial bonuses if profits are realized while providing promised services under 
capped rates. 

H.R. 22 also includes a ceiling on rate increases so that, on a cumulative basis, 
they may never exceed the price cap. If, over time, the Postal Service holds increases 
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below the price cap, it may recoup the difference in subsequent years, so long as no 
increase is ever more than two percent above the applicabie price cap for the current 
year. This assures that maiiers will not be subject to large, difficult to absorb increases. 

Price Cap Ratemaking Applied to Noncompetitive Products 

H.R. 22 gives management authority to change rates for noncompetitive 
products without obtaining a recommended decision from the Postal Rate Commission. 
Its flexibility is not unlimited — there would be several important new statutory 
constraints, but within those constraints it can adjust rates more quickly to meet 
changing circumstances. Meanwhile the Commission’s main role changes from 
recommending rates to exercising regulatory review and taking appropriate action in 
response to complaints from the public. 

At the same time, the price cap regime proposed in the bill preserves many of 
the basic tenets of current law designed to prevent undue discrimination between 
groups of mailers, including the requirement that every postal product pay rates at least 
equal to the attributable costs of the service they receive. This is an essential 
protection that must be retained. We think that the balance of freedoms and restrictions 
on rate changes set out in the bill Is fair, and that if agreement emerges from within the 
many segments of the postal community that price cap ratemaking will provide better 
and less expensive mail service than cost of service ratemaking, then H.R. 22 provides 
a sound basis for going fonivard. 

However, the system described in H.R. 22 is not without potential problems. 
Current rates incorporate an extensive system of cost-based mailer worksharing rate 
incentives developed overtime with the support of the Commission, mailers, and the 
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Postal Service. These worksharing discounts embody the economic principle of 
efficient component pricing, under which postai rates foster efficient use of society’s 
resources. If future rates cease to reflect actual cost distinctions, maiiers will receive 
inappropriate price signais. 

If future rate discounts faii below actual savings to the Postal Service, mailers 
may stop performing worksharing that benefits the Postal Service and society as a 
whole. If future discounts exceed actual savings to the Postal Service, other mailers 
will have to generate revenues to offset these excessive discounts. This is a type of 
burden shifting. Currently, the Commission strives to fairly balance the amount of 
revenues over and above attributable costs that each type of mail must provide. When 
discounts exceed cost savings, what really occurs is that the mailers eligible for those 
discounts make smaller contributions to institutional costs. 

Because the Service generally supports cost-based worksharing discounts, 
hopefully the fact that H.R. 22 does not require that discounts reflect cost differences, 
and continue to pass through identifiable cost savings, will not have any negative 
impact on rates. Nonetheless, the subcommittee may wish to consider adding 
language that requires worksharing discounts to reflect cost savings. 

Although price cap ratemaking can be applied to postal rates, the system laid out 
in H.R. 22 is fairly complex. Let me say here that your staff has been exceptionally 
helpful in providing assistance to us as we have reviewed this legislation. Nevertheless 
I want to be certain that all of us — the Commission, the Postal Service, and affected 
private sector entities — understand how the bill intends this system to work. 
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Rate changes under new Chapter 37 would be applied to “products." Products is 
a new term, and we are not entirely certain of the extent that it is intended to 
incorporate the current divisions of a class, a subclass, a rate category, a rate cell, a 
rate element, or some combination of those terms as they are understood by mailers 
and the Commission in developing rates. The definition in § 3701 refers to the next 
level of subordinate unit below a subclass as a product. The levels of subordinate units 
below a subclass are rate categories in some instances and rate cells in other 
instances, yet in most discussions there has been an assumption that the same level 
(category, cell, or other) should be applicable to all items in a basket. It is our current 
understanding that each rate cell is a product. 

This is important because H.R. 22 protects mailers of products from rate 
changes that exceed the price cap and implicitly imposes limits on shifting the 
overhead/institutional cost burden directly protected by these limitations. 

The Postal Service also views the term product as difficult to interpret. It 
proposes to remedy the situation with an amendment that would equate products and 
current subclasses. This amendment would allow the Service additional flexibility to 
shift rate burdens among mailers by eliminating the protections of price caps and rate 
ceilings that H.R. 22 accords to subordinate units and further subordinate units of 
classes and subclasses. 

In our opinion, a clarification that preserves the protections of H.R. 22 at the rate 
cell level is a more responsible way to proceed and eliminate potential confusion. 

The Postal Senrice proposal to redefine products Is part of a package of Postal 
Service amendments that would change the very essence of the system for setting 
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rates for noncompetitive products laid out by H.R. 22. As I mentioned earlier, the 
essential goal of the current Postal reform legislation Is to cause rates for all mail to rise 
less quickly, as a result of improved productivity, and to provide a means to reward 
those who cause that improved productivity to occur. 

The Service has presented a package of amendments to the ratesetting process 
that would: (1) eliminate those provisions that would provide an impetus for improved 
productivity and lower rates, (2) eliminate those provisions assuring that the benefits of 
improved productivity would be enjoyed by all mailers fairly, and (3) modify standards 
so that bonuses would almost certainly be available even if the Service became less 
productive. 

Amendments of this nature subvert the purpose of postal modernization and 
reform legislation, and should be rejected. 

Another amendment in this category is the Postal Service proposal that the “cap” 
on rate increases be changed. H.R. 22 limits rate increases to the change in the CPI 
less an adjustment factor to account for expected productivity gains. The Postal 
Service suggests statutory language that provides the adjustment factor would 
ordinarily be zero, and that would allow a negative adjustment only when “compelling” 
evidence indicates postal productivity will "consistently” exceed private non-farm sector 
productivity. Moreover, the Postal Service proposes adjustments that would allow rate 
increases to exceed growth in the CPI. Some circumstances would require that the 
adjustment factor be in excess of the change in CPI under its proposals. In sum, the 
Postal Service would eliminate those provisions that protect mailers from unjustified, 
excessive rate increases. 


Page 8 


140 


The Honorable Edward J. Gleiman 

Before the Subcommittee on the Postal Service February 1 1 , 1 999 


Additionally, the Postal Service's price cap regime appears to allow all 
cumulative banked increases to be applied to rates in any year. Thus, rate increases in 
any year could substantially exceed the CPI for that year. The Postal Senrice’s 
amendments further exacerbate this problem by permitting, through the application of 
so-called banding, an additional amount of up to 1 .5 percent over the cumulative 
increase, depending on the basket. This approach would undermine the inherent H.R. 
22 philosophy of small predictable rate increases for the mailers. 

One might ask why the Postal Service would want the price caps to be less 
restrictive. Recall that H.R. 22 provides substantial bonuses to postal employees if the 
Postal Service operates at a profit while adhering to the specified price caps. If price 
caps are set above the rate of inflation instead of below the rate of inflation, it will be far 
easier for the Postal Service to qualify for bonuses. 

For example, assuming a change in CPI of 3%, the H.R. 22 approach with an 
adjustment factor of 1% would permit Standard A rate increases between 0 and 2%. 

The Postal Service scheme, with no adjustment and a banding range of minus 2% 
through plus 1.5% would permit rate increases of between 1 and 4.5%, It is much 
simpler to show profits when rates can be increased up to 4.5% than when increases 
are limited to 2%. 

Over the twenty-nine year history of operations under the Postal Reorganization 
Act, postal rates have generally tracked the CPI. By making price caps less restrictive, 
rather than more restrictive as proposed in the bill, the Postal Service would eliminate 
assurances that rate increases would be restrained; by making its employees eligible 
for extraordinary bonuses simply for meeting a standard that it has already beaten, it 
lowers the bar for earning bonuses to the ground. 
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Before leaving the subject of price cap ratesetting for noncompetitive products, I 
do have a modest proposal that I believe would improve H.R. 22. The current 
legislation provides that every five years the Commission is to convene a proceeding to 
determine the appropriate adjustment factor to be subtracted from the change in CPI. It 
contemplates that this single adjustment factor would then be used in each of the next 
five years. I suggest that instead, the Commission be directed to set annual adjustment 
factors to reflect the evidence before it, so that if, for example, a new processing 
system is expected to result in iarge productivity gains during the iast two years of a 
rate cycle, the Commission could set different adjustment factors for years 1 - 3 and 
years 4 and 5. 

Negotiated Service Agreements 

Section 202 of the biil would add a new provision allowing the Postal Service to 
enter into negotiated service agreements with users of monopoly and noncompetitive 
postal services. Aliowing these biiateral agreements wouid mark a major departure 
from current ratemaking procedure, because the Postai Service would be authorized to 
offer customized reduced rates to individual mailers by contract, rather than by making 
discounts available to all potential users of a service under a uniform published 
scheduie of rates. 

In principle, negotiated service agreements could provide a new avenue of 
benefit sharing between the Postal Service and maiiers who are wiliing to undertake 
additionai cost-saving activities, as the Joint Postal Service/PRC Task Force on Postal 
Ratemaking found in its 1992 report. However, as that report aiso found, NSAs are 
desirable only when they depart from established rates and classification scheduies “in 
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ways which add value both for the customer and for the postal system as a whole.” 

(Joint Task Force Report at 54.) In practice, this means that NSAs make sense only if 
they are justified by demonstrable cost savings, operational benefits, and protection of 
the contribution to institutional costs made by the monopoly and noncompetitive mail 
categories to which they would apply. In short, the Postal Service has to be made 
better off. 

As H R. 22 recognizes, the availability of negotiated service agreements does 
not eliminate the need for classification cases. If the Postal Service believes that it may 
be appropriate to offer reduced rates for an activity that many mailers can perform, it 
should propose a classification case to establish a new discount category. Then the 
impact on revenues can be evaluated together with the other applicable statutory 
standards, and affected mailers will have the opportunity to express their views. 

The new § 3641 contained in the current version of H R. 22 addresses these 
concerns by imposing several protective criteria for negotiated service agreements. 
These conditions include requiring the performance of additional mailer functions, 
recovery of both attributable costs and an average unit amount of institutional cost 
contribution, liquidated damages to be paid by contracting mailers who breach minimum 
volume commitments or other material terms, a 3-year term limit, equal access to NSAs 
by similarly situated mailers, and the production of net benefits to the operation of a 
nationwide postal system. Most importantly, § 3641 requires the Postal Service to 
submit proposed NSAs to the PRC for advance consideration in a public, notice-and- 
comment proceeding. Implementing these requirements would be a challenging task 
for the PRC. In particular, it would be necessary to develop a cost base for each NSA 
that would fully quantity cost savings that would not impose new cost burdens on other 
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users of the same service. Nevertheless, NSAs could yield net benefits to all mail users 
and the postal system as a whole if the conditions set forth in H.R. 22 are retained. 

The Postal Service proposes an amended version of § 3641 that would retain 
most of the substantive criteria applicable to NSAs, but would also subvert the new 
provision in a fundamental way. Under its proposed amendment, the Postal Service 
would be authorized to enter into NSAs without any prior review by the PRC, or even 
public notice. In place of a Commission notice-and-comment proceeding to consider 
proposed NSAs as contemplated by the bill’s current provision, the Service’s 
amendment would only allow an interested party an opportunity to file a complaint with 
the Commission after the fact, if the interested party somehow found out about the 
unpublished agreement. I emphasize the word “only,” because another portion of the 
Service’s proposed amendment would provide that, except for a complaint to the PRC 
and court litigation on the contract between the Service and its NSA partner, these 
agreements “shall not othenvise be subject to review by any court or administrative 
body.” 


There is nothing in current postal policy, the recommendations of the Joint Task 
Force on Postal Ratemaking, or what I understand to be the objectives of H.R. 22 that 
would justify a program of secret, non-tariff rates for monopoly and noncompetitive 
services to be negotiated entirely outside public scrutiny. The potential for abuse would 
be unacceptably high. Furthermore, requiring that defective NSAs be rectified only 
through complaints after the fact is procedurally inferior to prior public review, and 
would improperly shift the onus from the Postal Service to potentially aggrieved mail 
users. For these reasons, we urge the subcommittee to reject the Postal Service’s 
proposed amendment on negotiated service agreements. We also would encourage 
the addition of clarifying amendments to § 3641 stating; (1) that the negotiation of 
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individual service agreements is not intended to become a substitute for broad-based 
changes in mail classification; and (2) that NSAs are subject to a requirement of 
producing net financial, as well as operational, benefits to the Postal Service and mail 
users generally. 

One additional important point requires clarification. That is: are pieces subject 
to an NSA still considered part of their former "product” when applying price cap based 
rate increases and the “all products must recover attributable costs" standards to that 
product; or does each NSA constitute a separate product exempt from price caps? 

Baseline Rate Case 

An essential prerequisite to price cap rate setting is an iniial schedule of rates 
that accurately reflects costs of service. H.R. 22 envisions a baseline rate proceeding 
within 1 8 months of enactment to establish a baseline rate schedule that fairly reflects 
current attributable costs and fairly allocates institutional cost burdens consistent with 
the criteria included in § 3622 of the existing law. There are no provisions for 
subsequent cases to realign rates in accordance with § 3622 criteria. 

The Postal Service’s proposed amendments to H.R. 22 do not contemplate any 
rate realignment proceedings at any time. Those amendments assume the rates In 
effect eight months after enactment of H.R. 22 are the rates to be modified by the first 
exercise under the price cap adjustment mechanism, and that any changes in CPI 
since the previous rate case (e.g. R97-1) would be banked and available as jusHfication 
for rate adjustments. There would be no review of the Postal Service’s revenue 
requirement and, thus, no opportunity to exclude amounts previously built in for 
contingencies. 
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Based on our experience with postai ratemaking, we have concerns about a 
process that jumps directly to the price cap mechanism without first realigning rates in a 
baseline proceeding. The Commission has found that cost and rate relationships of the 
various subclasses and rate categories are subject to rapid distortion, particularly In 
periods of technological change and modification of mail preparation requirements. 
Docket No. R94-1 provides helpful Instruction on this point. The Postal Service 
proposed an across-the-board 10.3 percent increase for almost all rates which would 
have preserved rate relationships established in Docket No. R90-1. The Commission 
found that subclass costs and mail characteristics had altered rate relationships to the 
point that the proposed across-the-board rates failed to conform to the criteria of the 
Act. The Commission was required to recommend rates that adjusted subclass 
relationships significantly from those proposed by the Postal Service. More recently we 
have seen the introduction of advanced flat sorters that probably alter the costs that 
supported imposing certain surcharges in the R97-1 rate case. We have also seen 
reports of advanced OCR software that will read most handwritten addresses 
successfully, which may significantly lower the costs of processing some types of First- 
Class Mall. 

Another factor suggesting the need for a baseline case is the influence of the 
three major classification reform cases, beginning with Docket No. MC95-1. Those 
cases resulted In a significant change in philosophy regarding mailer preparation of the 
mail prior to entry into the postal system. Mailers were required to do much more than 
formerly to ensure and improve the compatibility of their mail with Postal Service 
processing equipment and procedures. However, the recently enacted rates, the result 
of Docket No. R97-1 , only partially reflect this new environment. R97-1 was filed using 
FY 1996 as the base year, the period for which actual operating data are projected to 
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the test year. The rates and classification changes resulting from MC95-1 were in 
effect for only one full quarter of FY 1996. Despite attempts by the Commission and 
the parties, efforts to update R97-1 data for the effects of the new operating 
environment were only moderately successfully. A baseline proceeding should occur 
before the price cap mechanism is implemented so that rate relationships reflect current 
mailer preparation requirements. Absent such a baseline case, any rate distortions 
caused by the changed environment will be enshrined in future rates. 

It is inevitable that institutional cost burdens will shift over time among the 
various subclasses and services. All interested parties, and the rate adjustment 
process, could benefit from knowing how much change has occurred over time. H.R. 

22 directs the Commission to issue, at least every six years, a report to the President 
and Congress covering postal operations and the regulatory system then in place. The 
legislation also requires annual Commission reporting on various aspects of postal 
operations. I suggest that this legislation include a requirement that in one of the above 
reports the Commission present institutional cost burdens by subclass, the extent of 
any shift in burden since the baseline proceeding, and the extent to which rates for 
each of the various worksharing categories depart from cost based criteria and sound 
economic principles. This would provide all interested parties the opportunity to assess 
the need for future realignment rate proceedings. In addition, it would be in the interest 
of all parties if the legislation specifically authorized the Postal Service to file a 
realignment case. If the timing of this realignment case is at the Postal Senrice’s 
discretion, flexibility for the Service, an objective of H.R. 22, is ensured. 
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Separate Treatment for Competitive Products 

The second innovation in H.R. 22 is the division of postal products into 
competitive and noncompetitive categories, and the development of separate rules for 
providing these distinct categories of products to the public. The legislation provides a 
specific list of existing products that are initially to be treated as competitive, A major 
feature of this division is that several existing subclasses are split, with portions in the 
competitive category and portions in the noncompetitive category. 

Perhaps the most striking division affects First-Class Mail, H.R. 22 essentially 
limits the Postal Sen/Ice monopoly to letters mailed for $2.00 or less. This opens to 
competition items weighing more than 8 ounces, and Priority Mail is placed in the 
competitive category. Other significant divisions affect parcel post and international 
mail. Apparently on the assumption that the majority of single piece mailings in these 
classes are sent by individuals with little opportunity to utilize alternative carriers, in 
most instances single piece mail is considered noncompetitive while bulk mailings are 
classified as competitive. 

Ratemaking for Competitive Products 

H.R. 22 gives the Postal Service broad latitude in setting rates and adjusting 
services for competitive products. Essentially, there are only two limitations: (1) that 
each competitive product cover its attributable costs: and (2) that competitive products 
in total have at least the same cost coverage as competitive and noncompetitive 
products collectively. These two standards are needed to assure that the playing field 
for competition is level. 


Page 16 



148 


The Honorable Edward J. Gleiman 

Before the Subcommittee on the Postal Service February 1 1 , 1999 


The legislation also levels the playing field by clarifying that the panoply of fair 
trade laws and regulations are equally applicable to Postal Service competitive products 
and competing services offered by private enterprise. Within the ambit of those laws, 
the Postal Service is able to offer rate and service differentials between individual 
customers as private enterprises do. The legislation simultaneously adds provisions 
that enhance the Postal Service’s ability to compete by allowing it additional flexibility to 
experiment with new products and develop special arrangements keyed to the 
particular circumstances of individual mailers. It is hoped that this additional flexibility 
will help the Service to explore new markets and respond creatively to changes in the 
hard copy delivery marketplace. The Postal Regulatory Commission is charged with 
evaluating complaints that the Postal Service is failing to adhere to restrictions 
described in Title 39, and with collecting sufficient information to support appropriate 
reviews of Postal Service competitive operations. 

This balanced approach of granting the Service almost complete freedom to set 
rates and adjust services while subjecting it to most of the controls applicable to private 
industry should extend the benefits of competition to the users of competitive products. 
However, the Postal Service again proposes amendments which would seriously skew 
the competitive balance in its favor. These Postal Service proposals should be 
rejected. 

The Postal Service does not specifically eliminate the requirement that each 
competitive product must cover its attributable costs, but its proposed amendments 
substantially weaken that standard. As I mentioned in the discussion of the application 
of price caps to noncompetitive products, the Postal Service proposes eliminating the 
concept of subordinate units in defining products. Thus, all competitive parcel post or 
international mail would be a single product. This would allow the Service to price any 
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of the various categories of parcel post below cost so long as revenue for the 
competitive portion of the subclass equals attributable costs. The Postal Service could 
then engage in protracted below cost pricing in attempts to capture competitive 
markets. 

It is not in the public interest to allow the government to engage in destructive, 
below-cost pricing as a means of competing with private enterprises. The concept that 
subordinate units of subclasses should generate sufficient revenues to recover 
attributable costs is consistent with the basic cost of service rate standard that has 
been the pre-eminent means for assuring fair and nondiscriminatory postal prices since 
enactment of the Postal Reorganization Act. 

The Commission also considers as eminently reasonable the proposition that 
competitive products should have at least the same cost coverage as all mail services 
combined. Private sector firms must cover overhead costs and generate profits. 
Competitive postal products should generate at least a proportionate contribution to the 
institutional costs of the Postal Service. If the average contribution is so high that it 
reduces the Service's ability to compete effectively, either the Postal Service has 
excessive overhead costs, or the rates for monopoly products are too high and should 
be reduced. There is no valid reason for captive customers to have to pay more toward 
overhead than users of competitive services. 

The Service would completely eliminate (after 5 years) the obligation of 
competitive products to make any contribution to the overhead of the Postal Service. It 
is unclear how users of monopoly products, or the Postal Service as an organization, 
would be assured of any benefits from its competitive products. The only beneficiary 
possible would be the private law corporation, which under H.R. 22 is funded from 
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surplus competitive fund contributions. By eliminating the H.R. 22 equal contribution . 
requirement, the Service would make any revenue above cost into excess profit 
available for transfer to the private iaw corporation. 

Postal Service material suggests somehow separating the assets, liabilities, 
revenues, and costs between competitive and noncompetitive segments of the Postal 
Service, and implies that it would treat the provision of competitive products as an 
independent enterprise; but it does not actually propose that a separate, tax-paying 
private corporation be established to offer competitive postal products through amns- 
length purchases of acceptance, processing, transportation and delivery services. To 
the contrary, its proposed amendments would preserve and expand benefits such as 
exemptions from lawsuits for its competitive products. Its brief discussion does not 
mention an allocation of a fair portion of the overhead burden to competitive products. 
Furthermore, in deciding during the first five years whether competitive products as a 
whole make a sufficient contribution, the Postal Service would remove attributable 
“purchased transportation costs and operational costs (such as those for dedicated 
processing networks) which are uniquely associated with a specific product” from the 
equation. 

In sum, the Service has attempted to fashion a best-of-both-worlds environment 
for competitive products in which it would retain the protections of a government service 
but provide no certain contribution to the financial health of the organization. By 
excluding purchased transpcrtation and dedicated processing costs, it would be able to 
claim that almost any subclass covered its costs while engaging in what would 
othenivise be forbidden as predatory pricing. 
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The Service also proposes to alter the review and reporting obligations of the 
Commission so that it would not be authorized to evaluate and report to Congress on 
whether the rates and fees for competitive products (individually or collectively) were in 
compliance with applicable provisions of Title 39. These Postal Service amendments to 
H.R. 22 should be rejected. We are also firmly opposed to a number of the 
amendments suggested by the Postal Service which seem designed to prevent either 
the Commissioh or the courts from exercising effective review of potentially 
anti-competitive acts. There is no justification for exempting the Postal Service from the 
standards private companies must meet. 

Finally, H.R. 22 provides the Commission with authority to require the Postal 
Service to cease offering a competitive service that consistently fails to recover 
attributable costs. The Postal Service proposal eviscerates this provision which 
protects both monopoly mailers and competitors. It would limit the Commission to 
responding to a complaint, if such complaint follows three successive years of failure to 
recover attributable costs by a competitive product. Furthermore, the Service seeks to 
limit the “remedies” following such a proceeding to a Commission public report and/or a 
recommendation that the Postal Service take some action. These remedies are 
obviously inadequate. Note too, that by adding a special provision titled “Complaints 
Regarding Loss-Making Products” the Service becomes able to argue its proposal pre- 
empts the right of a concerned competitor to file a complaint under § 3662 unless there 
are three successive years of below costs revenue, or to obtain any of the more useful 
forms of relief provided for in that section. 
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The Division Between Competitive and Noncompetitive Products 

H.R. 22 includes provisions for moving products between the competitive and 
noncompetitive categories, and for piacing new products within the appropriate 
category. The iegislation appears to consider both monopoly products and products 
over which the Postal Service exercises market dominance as noncompetitive. The 
Commission would bear responsibility for applying these provisions. 

The Postal Service proposes an amendment that would redefine the distinction 
between competitive and noncompetitive products so that mail not subject to the private 
express statutes could be reclassified as competitive, but only if the Postal Service 
initiates such a transfer. This proposal is troublesome on its own. However, as 
mentioned previously, the Service also seeks to eliminate the requirement that 
competitive products would be expected to contribute a fair share of postal overhead. 
These amendments, when taken together, would permit the Service to burden a 
shrinking pool of captive customers with recovering all of its institutional costs. 

The mechanism in H.R. 22 for allowing products to move in to or out of a 
particular basket successfully balances the need for flexibility to foster Postal Service 
innovations with the need for private enterprises to have some protection from unfair 
Postal Service actions. The Postai Service would eliminate the opportunity for the 
Commission or members of the public to initiate the process for moving products 
between baskets and between competitive and noncompetitive. It explains that it wants 
to retain control over its product line. However, the movement of products between 
baskets is accomplished by classification cases, which are subject to final decision 
authority of the directors. The Postal Service could not be forced to accept a change. 
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We believe affected members of the public shouid retain the opportunity to obtain a 
meaningful public review of the Postal Service categorization of its products. 

The question of whether a service is competitive or noncompetitive is aiso best 
left to independent outside review. Recali that the Postal Service proposes that the 
parts of a competitive subciass shouid be allowed to be priced beiow costs if the 
subciass as a whole covers its cost. If the Service has inherent advantages so that it 
has market dominance as to a portion of a subciass, it couid use its position to compete 
unfairiy. Affected maiiers and competitors should have the right to seek reclassification. 

A finai disturbing aspect of the Postal Service comments and proposals Is their 
compiete focus on the competitive portion of its operation. The vast majority of the 
current mailstream is within the noncompetitive arena. Most of the individuais and 
businesses that rely on the Postal Service for essential services use noncompetitive 
products. The Postal Service states in comments explaining its legislative proposals 
that it expects all new products to be in the competitive arena. For the Postal Service 
to remain a valued and viable public service, it must focus its attention on providing 
service improvements the users of noncompetitive mail will need in the coming years. 
Mail users, and the nation, do not benefit if the entire intellect of postal management is 
focused on improving and supplementing its competitive product line and bolstering its 
private law corporation, leaving the majority of existing mail services to stagnate or 
even deteriorate. 


Private Law Corporation 

I now will turn to the third major innovation of H.R. 22, the provision allowing for 
the establishment of a private law corporation by the Postal Service. This is a concept 
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that is new to postal reform. The former H.R. 3717 did not provide for a private law 
corporation, so no public record has been developed on its pros and cons. 

The private law corporation in H R. 22 can engage in both postal and nonpostal 
activities. It is intended to be separate from the Postal Service, and the Commission is 
charged with assuring that when the corporation purchases services from the Postal 
Senrice, the prices paid are fair to ratepayers and competitors. The directors of the 
Postal Service would select the directors of the corporation. 

Our understanding is that in its original conception, the private law corporation 
was simply a means for the Postal Service to offer nonpostal products without having 
them unden/vritten by monopoly revenues and without having the government, as such, 
entering new areas of competition with the private sector. The development of 
nonpostal products by the Postal Service was considered desirable by some as a 
means of generating profits which could then be used to offset losses incurred from the 
widely anticipated diversion of lucrative First-Class volume to electronic media. 

The concept of the private law corporation has evolved, however. Some 
observers believe it is a mechanism for the Postal Service to acquire other companies 
and to form partnerships and alliances with firms in the private sector. As written, 

H.R. 22 permits the private law corporation to offer to the public every kind of postal 
and nonpostal product. In fact, the private law corporation is so broadly defined that it 
even could serve as a contractor to the Postal Service to perform collection, processing, 
transportation and delivery of monopoly products, thus allowing the Postal Service to 
become a “virtual” entity, hollowed out so that it consisted of little more than a contract 
and ratesetting shop. In addition H R. 22 seemingly allows the private law corporation 
to engage in activities which have absolutely no nexus to the Postal Service. 
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Just as the mission of the private law corporation has evolved so has its funding. 
Initially, the monies available to the private law corporation were thought to be limited to 
the so-called surplus in the competitive products fund. The surplus would consist of 
overhead contributions from competitive products above what is required by the equal 
markup provisions of H.R. 22. Recently we have heard it suggested that the private law 
corporation could be funded by asset sales from the competitive product fund balance 
sheet. These might be in the form of sales to the Postal Service with a lease back 
provision. The Postal Service even goes so far as to propose that all competitive 
product revenues (not simply profits) could be injected into the private law corporation. 
The Senrice also wants the bill amended to allow the private law corporation to sell 
stock to the public and to its own employees. As we understand it, the bill already 
allows the private law corporation to set up subsidiaries which couid seii stock. 

The desirability of the Postal Service engaging in nonpostal activities, the scope 
and effect of the private law corporation's activities, and the manner in which the private 
iaw corporation will be funded raise important issues of public policy which need to be 
examined. 

Scope and Effect of Private Law Corporation Activities 

Currentiy, the Postal Service offers a limited number of low-revenue, nonpostal 
products competing with the private sector under the mantel of the U.S, Government. 
We believe it is generally inappropriate for the government to enter into competition with 
the private sector. It is especially so when the government claims numerous special 
privileges such as exemption from taxes and ^ir trade laws. Nevertheless, if the Postal 
Service is going to engage in nonpostal activities, the private law corporation is an 
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improvement over current practice, H.R. 22 recognizes the need for a level playing field 
and this is highly desirable. 

We recognize that nonpostal activities can be far more glamorous than 
collecting, processing and delivering mail. It is more exciting to contemplate being a 
player in electronic commerce, buying stakes in publicly traded corporations, and 
entering into partnerships with private companies. Because the Postal Service has a 
large amount of fixed costs, profits earned by the private law corporation would be 
welcomed to offeet a portion of its overhead burden. They would be especially 
welcomed if substantial volumes of highly profitable First-Class Mail are lost to 
electronic media. Nonetheless, we must question whether the potential for gain 
exceeds the potential for loss to the Postal Service, and whether society and the 
general economy will be better or worse off if the Postal Service uses substantial postal 
revenues or assets to engage in nonpostal activities. 

In our opinion it is dubious that a private law corporation spun out of the Postal 
Service would be able to make a sizable contribution to the $20 billion institutional costs 
of the Postal Service. We say this because it is hard to make profits in our competitive 
economy. The Postal Service's recent experience with new products, as described by 
the GAO, supports our concerns. Virtually every nonpostal product would have very 
significant competition. More importantly, nonpostal products would not benefit from 
the scope and scale economies of the Postal Service as do letters and parcels. We 
see few comparative advantages for the private law corporation in offering nonpostal 
products beyond the ability to get capital without meeting the tests that ordinary startup 
corporations must meet. 
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We see no justification for the private law corporation using Postal Service 
assets to finance businesses or products totally unrelated to providing postal services. 

A somewhat better case may be made for the private law corporation exploring 
opportunities to sponsor vertical or horizontal integration in the postal sector. Remitco 
is an example of vertical integration already put in place by the Postal Service. Other 
possible examples include purchasing transportation companies or letter shops. 
Examples of possible targets for horizontal integration would be small parcel delivery 
companies, overnight delivery firms, money order firms and alternative delivery firms. 

Title 39 describes the Postal Sen/ice as "... a basic fundamental service 
provided to the People by the Government of the United States . . .” As such it must 
deal fairly with its customers and suppliers. Current law prevents the Postal Service 
from unduly discriminating among Its customers. Current law also limits the Postal 
Service’s flexibility in choosing its suppliers. In short there is now a level playing field 
among the Postal Service’s customers and suppliers. We believe that vertical and 
horizontal integration In the postal sector would be very likely to slant those level 
playing fields. 

The logic behind the private law corporation purchasing another corporation 
presumably would be that the acquired company would become more profitable as a 
result of its new corporate alignment. If the company does not become more profitable, 
the private law corporation would not gain much from its acquisition assuming it paid a 
fair market price. We must ask: how will an acquisition by the private law corporation 
lead to greater profitability? The obvious answer is that it could become more profitable 
by exploiting special relationships with the Postal Service as a customer or as a 
supplier. It does not seem possible to have a level playing field while honoring special 
relationships. 
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Finally, we believe it is essentiai that the management of any private iaw 
corporation should have an arms length relationship with the Postal Service. 
Consequently, the private law corporation Board of Directors should not be selected by 
the Postal Service Board of Directors. For the same reasons, there also should be 
restrictions on postal management transferring to jobs in the private law corporation and 
vice versa, 

Important issues also arise from the concept of allowing the private law 
corporation to offer postal products to the public that are currently being offered by the 
Postal Service. If the private law corporation drains mail that is making an overhead 
contribution from the Postal Service, it hurts the Postal Service financially and leaves 
rate payers worse off. The only way rate payers could benefit would be if the private 
law corporation improved the profitability of postal products, and then returned these 
enhanced profits to the Postal Service in the form of dividends. Unless these dividends 
exceeded the contribution othenivise being made by the product, the Postal Service 
would be harmed. 

Allowing the private law corporation to offer noncompetitive but nonmonopoly 
products not only has the potential to drain overhead contribution from the Postal 
Service, it also would eliminate the protection the bill provides to captive ratepayers. 
Furthermore, it would be in direct conflict with the market dominance test incorporated 
in H.R. 22. As we understand it, the private law corporation could offer nonmonopoly, 
noncompetitive products in spite of the fact that the Postal Service has market 
dominance in these areas. This would allow the private law corporation to serve 
profitable segments while leaving unprofitable segments to be served by the Postal 
Service. This could directly undermine the financial stability of the Postal Service. 
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Thus we believe that de facto monopoly products such as publications mali should not 
be offered by the private law corporation. 

Financing of the Private Law Corporation 

H.R. 22 recognizes that the current law which allows the Postal Service to enter 
into nonpostal activities with an unlimited draw on monopoly revenues is unwise. The 
bill specifies that surplus monies from the competitive products fund and borrowing 
without the full faith and credit of the government are the sources of capital for the 
private law corporation. This is a great improvement over current practice. 

H.R. 22, however, Is not completely successful in insulating rate payers from 
becoming the implicit undenvriter of the private law corporation. Under current law, all 
the institutional contribution from competitive products is available to defray institutional 
costs. Under H R. 22, surplus contributions from the competitive products fund could 
be directed to the private law corporation. Unless the stream of dividends returned to 
the Postal Service from the private law corporation exceeds the amount of funds the 
Postal Service invested in the private law corporation, the Postal Service and 
ratepayers are less well off. 

Moreover, other options could be far more harmful. For example, assume the 
Postal Service were to purchase and lease back from the competitive products fund 
assets allocated to competitive products. The proceeds from these sales could provide 
a substantial source of funds for the private law corporation. Under any form of funding 
it is possible that the private law corporation might be able to manage to return only an 
anemic stream of dividends, or it might even go bankrupt. Under either circumstance, 
the Postal Service would fail to recover its investment. 
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The American economic landscape is littered with failed companies. There are 
no guarantees for new ventures. Thus, we are inevitably faced with an assessment of 
the risk to Postal Service rate payers. We must ask, does the private law corporation 
present a good risk-reward tradeoff for postal rate payers? At this point, we don’t have 
an answer to this question. Until the concept of the private law corporation is further 
developed, no one can answer it. But surely we should answer this question before the 
private law corporation is enacted into law. The private law corporation will not be 
getting its capital in the normal manner; that is from investors willing to accept risks in 
order to reap rewards. The capital contribution to the corporation by postal rate payers 
will amount to an involuntary assessment. 

We must also ask if it is in the public interest for a private corporation funded with 
involuntary contributions from postal rate payers to compete in the market place. With 
involuntary funding, the equity base of the private law corporation will be larger than if 
all funds came from voluntary investors. Such an enterprise would distort the 
competitive market. 

If there is to be a private law corporation, we think H.R. 22 would be 
strengthened if it required the private law corporation to pay a significant portion of its 
earnings as dividends to the Postal Senrice. Paying dividends to the Postal Service is 
the only way the private law corporation can mitigate the impact on mailers of the 
expected decline in hard copy mail. Since postal rate payers will provide at least the 
initial capital of the private law corporation, it is appropriate that they be major 
beneficiaries of whatever financial success the private law corporation enjoys. Initial 
investors usually receive a disproportionately large ownership stake by virtue of being 
first and therefore faking the most risk. 
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While H.R. 22 would make surplus contribution from the competitive fund 
available to the private law corporation, a Postal Service proposed amendment would 
be much more liberal. It would allow all revenue from competitive products, not just 
surplus contribution, to be used to capitalize the private law corporation. We believe 
the Postal Service proposal violates important safeguards included in H.R. 22. Any 
financial firewall between the Postal Service and the private law corporation would be 
breached if the corporation is permitted to use competitive product revenues in this 
way. 


Most importantly, the Postal Service’s role changes from investor in the private 
law corporation, using surplus profits, to cash cow susceptible of being plundered by 
the private law corporation. In addition, the Service’s proposal would further diminish 
the likelihood that the competitive products side of the Service would be of benefit to 
noncompetitive products customers. Of course, the Postal Service amendment which 
eliminates the equal markup provision of H.R. 22 also frustrates this objective. Finally, 
the potential impact on the private sector could be very large. The amendment has the 
potential to significantly increase the capital base of the private law corporation in a 
manner that would distort even further the normal means of capital formation in the 
private sector. 


Other Issues Raised by H.R. 22 


Market Tests 

H.R. 22 would add a new Subchapter V to Title 39 to govern the subject of 
market tests to be conducted by the Postal Service. New sections 3751 and 3752 
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would allow the Service to freely conduct market tests of experimental noncompetitive 
and competitive products, respectively, that are anticipated to produce no more than 
$10 million in total revenues in any year. For larger-scale market tests — with 
anticipated revenues not to exceed $100 million — the Service would be authorized to 
conduct such tests under regulations to be established by the PRC. 

The Commission endorses a two-tiered approach to Postal Service market tests, 
as well as the incorporation of limiting conditions and safeguards in the new 
subchapter. However, based on our experience with the dollar amounts in almost all 
Postal Service experiments, the threshold for the first tier may be too high. Moreover, it 
would be helpful to the Commission if some additional clarification were provided in the 
bill in order to forestall disputes in the rulemaking process and potential litigation over 
the intended operation of the new provisions. 

For example, new sections 3751 and 3752 apparently intend to preclude market 
tests that would cause "unreasonable market disruption” either for competitive or 
noncompetitive products, while new section 3753 directs the PRC to consider “the 
public interest in preventing unfair or disrupt^e competition” in establishing regulations 
for larger-scale tests. It is unclear whether the cited language is intended to direct the 
Commission's deliberations to apply established antitrust standards of fair competition, 
or some different measures of competitive behavior and market effect. 

A more basic consideration is the nature of the Commission's scrutiny of market 
tests intended by the new subchapter. Sections 3751 through 3753 provide for 
Commission orders that would cancel or terminate market tests if specified conditions 
are not met, within the ambit of authority provided in the amended PRC complaint 
provision, section 3662. Sections 3751 and 3752 allow the Commission’s issuance of a 
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cancellation order “at any time.” However, it is unclear whether a complaint lodged by 
an interested party is intended to be a pre-condition of issuing such orders, or when the 
Commission's scrutiny of market tests noticed by the Postal Service is othenvise 
intended to commence. If no prior review of Postal Service market tests is intended, as 
appears to be the case, it would be helpful if the timing and conditions under which the 
Commission should review ongoing market tests were clarified. 

The Postal Service proposes amendments to the bill's market test provisions that 
would considerably loosen, or even dissolve, some of the limits and protective 
conditions incorporated in H.R. 22. The Service's amendments would eliminate the 
distinction between ordinary and large-scale market tests for experimental competitive 
products, replacing the $10 million cap for the former with a uniform $100 million limit. 

At the same time, the Service proposes to delete the protective condition that would 
preclude the introduction or continued offering of experimental products which “cause 
unreasonable market disruption.” It does so on the grounds that this restriction is a 
“subjective criterion,” and that, after all, introducing any new postal product will 
inevitably impact on market conditions, particularly if the new product is well-received. 

Mr. Chairman, when I testified on the market test provision in H.R. 3717, 1 noted 

that: 


First, it should go without saying that $100 million per year is a 
huge amount of money for most businesses. Gross revenues of this 
magnitude, if achieved by the Postal Service relative to a single product or 
service, could seriously disrupt many existing markets. 


This observation is as germane today as it was when I testified in July of 1996. 
Moreover, the Postal Service’s rationale for its proposed amendments would appear to 
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confirm the anticipated potential for market impact. Apparently the Service doesn’t 
want to have to worry about how its market tests are likely to affect conditions in pre- 
existing competitive markets, or to have Congress authorize the PRC to do its worrying 
for it. 


We recognize the perceived need to equip the Postal Service to compete more 
effectively in today’s marketplace, and that competing often means setting your sights 
on someone else’s lunch. If the Postal Sen/ice is to be authorized to go after revenues 
of as much as $1 00 million in a market test, we submit that some kind of oversight on 
competitive impact and fairness must be exercised. The alternative would be to leave 
affected competitors with no other recourse than a cumbersome private antitrust action 
in a Federal court. 

For these reasons, we oppose the Postal Service’s proposed amendments on 
market tests, and urge their rejection. 

Qualifications of Directors 

Directors are to be selected solely on the basis of their proven ability to manage 
organizations similar in size and scope as the Postal Service. We suggest that the 
subcommittee also consider other qualifications and thus expand the pool of talent from 
which selection could be made. Our first concern is that there are very few 
organizations similar in size and scope to the Postal Service in this country. In addition, 
we are mindful that the Postal Service is an organization that touches the lives of all 
Americans. Candidates that possess a wider variety of skills, experience, and exposure 
to different size organizations could provide valuable insight into the needs of all 
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citizens. Private corporations frequentiy tap educators, civic leaders, and consumer 
representatives, as well as business men and women, to serve as directors. 

Bonuses 

Bonuses to officers and employees of the Postal Service are allowed under 
§ 3773 of H.R. 22. The implicit objective of the bonus program, to provide incentives to 
officers and employees to improve institutional performance, is laudable. We do, 
however, have some thoughts on several aspects of this program. 

First, the amount of profits in a particular year establishes the maximum amount 
of money available for distribution as bonuses for that year. We recognize this 
maximum amount can be reduced to some extent by Commission findings, and limited 
by Postal Service decisions regarding other uses for the profits, such as the need to 
retire debt. Nevertheless, total annua! profit is the starting point. We believe it 
improvident to make all profit available for distribution as bonuses. The Postal Service 
is an ongoing entity that operates in a dynamic environment. A more prudent course 
would be to reserve some portion of profits for modernization, emergencies, lower 
postage rates, or any number of other important business purposes. We recognize that 
H.R. 22 permits the Postal Service to retain profits for various purposes. But mandatory 
retention of some portion of profits would be a feature of the legislation that would 
assure that the Service would emulate the behavior of responsible parties in the 
business community. 

An important related issue is the wisdom of using profit as the measure of the 
efficiency of performance of the Postal Service. The amount of profit in a particular 
fiscal year is sensitive to a large number of factors, many of which are outside the 
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control of the Postal Service. Events such as a labor relations work stoppage by a 
major competitor, extreme weather conditions, or even legislative actions, can effect the 
amount of profit in a year, plus and minus. Even more important is the strength of the 
national economy as evidenced by the strong growth in postal volumes and revenues 
during recent years. In addition, planned spending on needed programs may not occur. 
This could increase profits in one year to the longer-run detriment of the Postal Service. 
Moreover, a standard accounting convention could require that a prior year’s 
adjustment, such as has occurred for worker’s compensation, be totally expensed in the 
current year. In this instance, current year profits are impacted by circumstances or 
misestimates that actually happened in the past. This could result in an 
understatement or an overstatement of current period profit from the point of view of 
how well the Postal Service performed in the current year. 

A possible solution is to loosen the connection between current year's profit and 
the amount of money available for bonuses. For example, an annual moving average 
of profits for a number of years might permit a fairer evaluation of Postal Service 
performance. There are undoubtedly other methods that would lessen the impact of 
one-time occurrences on current year’s profit for purposes of determining the bonus 
pool and mitigate the influence of events that are outside Postal Service control during 
a particular year. 

As an alternative to focusing on profits, we wish to suggest a system that 
incorporates productivity explicitly. The Postal Service total factor productivity (TFP) 
measure is a very sophisticated tool that takes into account many pertinent factors such 
as capital investment, skill level of the work force, and the changing workload content of 
the mail that has to be processed and delivered. This is an objective measure of 
institutional performance, and we suggest that this tool also be used to determine the 
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amount of funds available for bonuses. As an example, the pool of profits available for 
bonuses could be reduced if the change in TFP is small. If TFP is negative, even with 
profits, consideration could be given to prohibiting any bonuses at all. Linking the 
bonus pool to Postal Service productivity would mitigate the impact of the vagaries that 
impact profit, and more directly relate bonuses to performance. Such a system could 
also reward postal employees in a year in which losses are incurred for reasons beyond 
their control but in which productivity improved. 

Judicial Review 

In keeping with the new division of responsibilities between the Directors of the 
Postal Service and the Postal Regulatory Commission, section 202 of the bill amends 
current § 3628 of Title 39, which governs judicial appeals of final actions on rate and 
mail classification matters. The amended version of § 3628 appropriately provides for 
appeals of final PRC decisions establishing adjustment factors and product transfers 
between the noncompetitive and competitive mail categories. It also provides for 
appellate review of decisions of the Directors to approve, allow under protest, or modify 
PRC recommended decisions on mail classification changes, and on requests for 
establishment of new noncompetitive products. 

The latter provision presents an opportunity to rectify an anomaly that has 
become apparent during the Commission’s institutional history. Under the current 
wording of § 3628 — which the bill’s amended provision preserves — decisions of the 
now-Governors to reject PRC recommended decisions with no further action are not 
explicitly appealable. This omission has provided the Governors with the equivalent of 
a “pocket veto” over Commission recommendations with which they disagree, and 
exercising this option can leave substantive recommendations — particularly 
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recommended mail classification changes — suspended in a limbo that offers no 
recourse to affected parties. The Commission recommends that this procedural void be 
filled by adding the words “reject without further action under § 3625” to the list of 
appealable actions of the Directors in amended § 3628(a). 

On another matter, H.R. 22 clarifies the situations where the Department of 
Justice provides legal assistance to the Postal Service. In past litigation concerning 
issues that affect both the Postal Service and the Commission, the Department of 
Justice has balanced the concerns of our two separate agencies. We suggest that 
language should be added to this legislation to make it clear that where the Postal 
Service is representing itself the Department of Justice will still provide representation 
for the Commission. 

Appeals under § 404(b) 

Finally, I want to take a minute to thank the subcommittee for adding a provision 
to § 404(b) to clarify the period allowed for appeals of Postal Service decisions to close 
small post offices. As you know, the Postal Service is not currently pursuing a policy of 
closing offices. The Commission, nevertheless, has received a number of 
communications from individuals that indicate a problem may exist with the Postal 
Service exercise of its authority to suspend the operation of post offices in 
emergencies. The General Accounting Office did a report on this subject recently. The 
issue seems to be that in some instances the Postal Service does not act to replace or 
close a suspended facility for years, and this inaction leaves the community without 
service and effectively changes an emergency suspension into a closure without the 
procedures required in § 404. A remedy might be to allow interested persons to file an 
appeal of any suspension lasting more than 6 months. 
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Implementation of H.R. 22 

The Commission’s review of H R. 22 has uncovered several areas where minor 
adjustments could be made to improve the smooth transition from current postal 
ratemaking to the price cap regime provided by the draft legislation. H.R. 22 calls upon 
the Postal Regulatory Commission to exercise review over numerous aspects of the 
transition. Each individual task assigned to the Commission is important, and feasible. 
However, the sheer number of tasks that must be accomplished during the first year of 
operation after enactment of the Postal Modernization Act of 1 999 is quite daunting. 

Attached as Appendix A to this testimony is a list identifying the rules that would 
have to be developed by the Commission, through open public processes, shortly after 
the legislation becomes law. Many of these obligations would have to be met within 
very short timeframes so that the Commission could exercise its review functions as 
required. While we understand the desire to move into the brave new world 
expeditiously, we suggest that a transition period follow enactment of this legislation so 
that the Postal Service, the public, and the Commission can conscientiously contribute 
to developing effective and workable implementing regulations and, thus, mitigate the 
amount of confusion and litigation. 


Conclusion 

Mr. Chairman, we realize our remarks today appear to be rather extensive. 
However, I have not addressed every provision in H.R. 22, nor even every significant 
amendment proposed by the Postal Service. We want to thank you again for the 
opportunity to present our views. 

We will be happy to answer any questions you may have. 
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PRC ACTIONS TO IMPLEMENT H.R. 22 REQUIREMENTS 


Required Rulemakings. Most need to be completed immediately or by establishment 
of baseline rates. 


• Adopt regulations ensuring confidentiality of certain USPS information provided in 
reports or under subpoena— §, 3604(g)(3). 

• Conduct notice-and-comment proceeding to determine net vaiue of assets and 
liabilities attributable wholly or primarily to competitive products — § 201 10. 

• Adopt regulations establishing a schedule and procedures for transferring non- 
postal products to USPS Corp. — § 205(b)(2). 

• Adopt regulations defining “commercial entity” to implement prohibition of certain 
USPS investments— § 201 1(d)(2)(B). 

• Adopt regulations to implement the unfair competition prohibitions in § 404a — 
§404a(c). 

• Adopt regulations specifying procedures for establishing adjustment factors 
(including “exigent circumstances” provisions) — § 3733(b)(2)(B). 

• Adopt reguiations implementing cost coverage requirements for competitive 
products under § 3744(b). 

• Adopt regulations providing procedures for extension and cancellation of market 
tests of experimental noncompetitive products gaTSIMajiaKe)! and experimentai 
competitive products [§ 3752«i) and;(«)]. 

• Adopt regulations providing procedures for the conduct of large-scale market tests 
(§3753((l)and(e)]. 


• Adopt regulations applicable to proposed new competitive product introductions — 
§3P3(C)(1). 

• Adopt regulations establishing procedures for the transfer of products between the 
competitive and non-competitive categories under the requirements of § 3764(d). 
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Before the Subcommittee on the Postal Service February 11,1 999 


• Adopt regulations prescribing the form and content of reporting requirements 
applicable to the private “USPS Corp.” for § 3772 purposes— §2pl2(g){1). 

o Adopt regulations establishing content of Postal Service annual reports § 3772(c): 
for public comment on those reports §3^3; providing for PRC access to USPS and 
USPS/IG materials supporting USPS annual reports to PRC — § 3772(d); and for 
regulations to initiate changes and improvements §<377^6). 

• Adopt regulations providing for payment of judgments against USPS or U.S. 
Government arising out of USPS activities in the provision of competitive products — 
§ 2011(f). 

• Adopt regulations for consideration of proposed Negotiated Service Agreements — 

§ 3641(b). 

• Adopt regulations implementing “date of postmark” standard in § 404(b) appeals — 

§ 304(b). 

• Adopt regulations establishing PRC Office of Inspector General — § 701(c). 


Other new Commission activities during this time period. 


e Conduct baseline rate case § 3721 . 

• Draft and submit Annual Report to President and Congress on PRC operations and 
USPS public-service costs-^3771. 

• Draft and submit annual written compliance determination for rates, satisfaction of 
performance goals, and service standards for non-competitive products — § 3773. 

» Maintain and publish updated lists of products by basket § -3731(c) and competitive 
products § 3741(c). 

• Report (as necessary, but at least every 6 years) to Congress on how system is 
working, with recommendations for change 
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Mr. McHugh. Let me ask about the private law corporation. Be- 
fore we do that, Commissioner Goldway has presented testimony 
which we will submit its entirety in the record. Commissioner, we 
thank you for that extra effort and welcome you, all of you, of 
course, but I believe this is your first hearing? Welcome. Be careful 
what you pray for. Commissioner. 

[The prepared statement of Ms. Goldway follows:] 
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Chairman McHugh, members of the Committee on Government 
Reform, Subcommittee on Postal Service, I am submitting this testimony on 
H.R. 22, the Postal Modernization Act of 1999, as an individual statement of 
one Commissioner of the Postal Rate Commission and as an addendum to the 
testimony delivered on behalf of the full Commission by Chairman Gleiman. 

I want to commend Chairman Gleiman for the careM, thorough and 
cooperative fashion in which he supervised the development of the 
Commission’s joint testimony. His lengthy testimony does not reflect all of 
the concerns that arose during Commission discussions, but it incorporates 
the vast majority of our comments and the remarkable consensus we reached 
on a broad array of issues. In particular, I appreciate the Chairman’s 
comments on the need to broaden the qualifications for membership on the 
Postal Service Board of Directors in order to assure that the public interest is 
well represented; his comments on the need to limit, in some fashion, the 
portion of profits that could go directly to bonuses; and his clear descriptions 
of the complex problems that could arise as a result of the establishment of 
the Private Law Corporation. 

While I respect the hard work and several years of deliberation that 
have gone into the drafting of the current H.R. 22, as a relative newcomer to 
the field of postal services who has previously focused on the consumer’s 
point of view, I may have a somewhat different perspective on postal reform, 
which I offer for your consideration. 

During the economic expansion of the 1990s, consumers have 
experienced the turmoil and rapid changes of a highly competitive 
marketplace and, for the most part, they have greatly benefited. The forces 
of new technologies and deflationary raw material costs have combined with 
innovations in marketing, deregulation, mergers creating scope and scale 
economies, and fierce battles to gain market share so that consumers now 
have more and better quality goods and services available to them at lower 
prices. Likewise, H.R. 22 should rely more on the advantages of competition 
than on protecting the marketplace fi"om possible Postal Service competition. 

H.R. 22 should encotirage the Postal Service to be more eflBcient and 
innovative. Its competitors would then have to respond and the public would 
get the benefit of lower prices and better services from all providers. 

But §205’s restrictions on the introduction of new' products, except as 
part of a Private Law Corporation, limit the Postal Service’s ability to be 
innovative and respond to changing technologies with new products. It is 
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inappropriate for legislation designed to prepare the Postal Service for the 
next century to prohibit it firom providing services other than those 
specifically related to the physical delivery of letters, printed material or 
packages weighing up to 70 pounds.> Yes, new products can be offered by the 
Private Law Corporation, but, as the Chairman’s testimony explains, the 
PRC has concerns about the construct and activities of such a corporation. 

Therefore I would propose loosening the definition of postal product in 
H.R. 22’8 revised §102 to allow for product innovation where there is a nexus 
to postal operations, and where the Postal Service can show that the new 
product will benefit fiom Postal Service scale or scope economies. If the 
Postal Service can draw on such economies, consumers will benefit from 
lower prices. 

We should not curtail the ability of the Postal Service to be innovative 
just because of its size. As the Supreme Court has said, “[l]ow prices benefit 
consumers regardless of how those prices are set, and so long as they are 
above predatory levels, they do not threaten competition.”^ Further, it has 
said, “[i]t is in the interest of competition to permit dominant firms to engage 
in vigorous competition, including price competition.”* 

Enhancing the ability of the Postal Service and its competitors to do 
battle fairly will have a beneficial impact on Postal Service productivity, 
industry competition and consumer welfare. However, enhancing 
competition in the postal industry should be a two-way street. To that end, I 
would ask the Committee to assess further the impact of other laws that may 
unfairly inhibit competition by Postal Service competitors. The Committee 
should consider decreasing the scope of the letter monopoly on a graduated 
basis, say over ten years, charging the PRC with reporting annually to 
Congress about such a provision’s effects on universal service. 

The rather elaborate and detailed statutory checks and balances built 
into H.R. 22’s price cap mechanism will serve to protect mailers fi'om cost 
shifting or sudden price increases. On the other hand, they provide little 
opportunity or incentive for the Postal Service to lower rates either to reflect 
the rapid impact of management efficiencies or to offer %'olume-attracting 
discounts. Lowering prices in a nondiscriminatory fashion (i.e., not NSA’s) in 
a competitive market does not always mean cost shifting or predatory 


’ I would note that the 70-pound restriction would mean the Postal Service never could compete 
against its competitors for larger weight packages if it so chose. The current lack of Postal 
Service competition for 70-r pound package delivery is meaningful; private carrier rates jump 
dramatically just past the 70-pound mark. 

“ Atlantic Richfield Co. v. USA Petroleum Co., 495 U.S. 328, 338 (1990). See also generally 
Brooke Group Ltd. v. Brown & Williamson Tobacco Corp., 609 U.S. 209 (1993). 

^ Id. at 341 , citing prior cases for the same proposition. 
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pricing, and such reductions can be a way for the Postal Service to attract 
new customers. Lower prices could, in themselves, be powerful incentives for 
the Postal Service to increase productivity and directly benefit consumers. 
Therefore, I am inclined to support that section of the Postal Sendee’s price 
cap proposal which broadens the definition of products to current subclasses 
- as long as H.R. 22 also includes an amendment requiring the Commission 
to review and adjust the basehne rates every five years. Such a regular 
quinquennial review would provide a public forum in which imbalances 
resulting from the price cap mechanism, on the high or low end, could be 
examined and corrected. 

In this same vein, I would be inclined to allow the Postal Service 
broader diseption in its market tests for postal products than H.R. 22 
currently allows as long as at the midpoint of the trial the PRC was required 
to review the ongoing test to determine that the resources allocated to the 
test were not unduly disproportionate to the revenues derived and the PRC 
could cancel the test if such a finding was made. 

Finally, while I would appreciate the Subcommittee’s consideration of 
these possible adjustments expanding the Postal Service’s ability to compete 
with other providers with regard to prices and new products, I think it is 
vital that the Postal Service be required to present its products and services 
to consumers in the marketplace under the same terms as its competitors. To 
that end, I am concerned that H.R. 22 does not subject the operations of the 
Postal Service to federal laws and regulations concerning deceptive 
advertising. Recently, the Commission held in the Life Time Fitness 
complaint case that the Postal Service’s use of language in a marketing 
diskette for advertising maU was “deceptive and inappropriate.”'* 

Nonetheless, the Commission found it necessary to ^smiss the complaint 
because of limitations on its complaint authority. 

H.R. 22 may not subject the Postal Service to the review of any 
regulatory agency for deceptive practices. The Federal Trade Commission is 
the agency primarily charged with prohibiting deceptive acts and practices.® 
but FTC jurisdiction over Postal Service operations is problematic. Section 
401(1) of Title 39 permits the Postal Service “to sue and be sued in its official 
name,” but FTC jurisdiction extends only to a corporation “which is organized 
to carry on business for its own profit or that of its members . . Although 
the “break even” standard currently found in 39 U.S.C. §3621 would be 


^ Docket No, C98-1, Complaint of Ufa Time Fitness, Concurring Opinion at 1, issued January 27, 
1999. 

* See 15 U.S.C. §45. 

® 15 U.S.C. §44. See Community Blood Bank of Kansas City Area, Inc. v. FTC, 405 F.2d 1011 (8® 
Cir. 1 969) for one decision explaining the scope of FTC jurisdiction over corporations. 
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deleted by H.R. 22, it is unclear whether all Postal Service operations would 
be considered to be of the type covered by FTC jurisdiction. Further, one can 
read §307, which amends §409 of Title 39, as specifically excluding the FTC 
fi-om policing Postal Service advertising and marketing practices.'? 

Nor is there readily apparent Commission authority over deceptive 
practices, H.R. 22 expands the Commission’s complaint powers, but there is 
no specific reference to deceptive practices. For example, revised s 3662 of 
Title 39 would allow interested parties to file a complaint with the 
Commission if they believe that "the Postal Service is not providing postal 
service in accordance with the policies of this title,” but there is no specific 
poHcy in Title 39 directed against deceptive advertising. And, as the Life 
Time Fitness case suggests, even under current law, the regulated side of 
Postal Service operations needs this kind of oversight. 

Once again, thank you for the opportunity to share these additional 
comments. I look forward to further participation with my fellow 
Commissioners as the legislative process for H.R. 22 proceeds. 


’ Proposed 39 U.S.C. §409(d)(1)(C)(ii) applies FTC antitrust jurisdiction to certain aspects of 
Postai Service operations, in appiying 15 U.S.C. §45 to the Postal Service, it specificaily inoiudes 
only the FTC’s "unfair methods of competition" authority. 
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RUTH Y. GOLDWAY 
COMMISSIONER 


March 8, 1999 


The Honorable John McHugh 
Chairman, Subcommittee on the Postal Service 
Committee on Government Reform and Oversight 
U.S. House of Representatives 
2157 Rayburn House Office Building 
Washington, D.C. 20515-6143 

Dear Chairman McHugh: 

I wish to supplement my written testimony of February 11,1 999, on H.R. 
22, which I provided as an individual statement of one Commissioner on the 
Postal Rate Commission. Among other things, I had expressed the concern that 
H.R. 22 did not subject the Postal Service to federal laws and regulations 
concerning deceptive advertising. Subsequently during a discussion of H.R. 22 
at the Commission for which subcommittee staff was present, a suggestion was 
raised that H.R. 22 as currently written would give the Federal Trade 
Commission (“FTC”) jurisdiction over any deceptive advertising by the Postal 
Service. This suggestion was grounded in language contained in proposed 39 
U.S.C. §409(d)(1)(C)(ii), which defines the Postal Service as a “person” subject 
to “section 5 of the Federal Trade Commission Act (15 U.S.C. 45) to the extent 
that such section 5 applies to unfair methods of competition.” I wish to expand 
upon my written testimony to clarify why FTC jurisdiction is problematic with H.R. 
22 as currently written. 

First, §409(d)(1) only covers conduct "with respect to any service which is 
not reserved to the United States under section 1 696 of title 18. . . .” A 
substantial amount of the Postal Service’s activities are still protected by the 
letter monopoly statutes. 

Second, FTC jurisdiction extends only to a corporation “which is organized 
to carry on business for its own profit or that of its members . . The “break 
even” standard currently found in 39 U.S.C. §3621 would be deleted by H.R. 22, 
but it remains unclear whether all Postal Service operations would be considered 


' 15 U.S.C. §44. See Community Blood Bank of Kansas City Area, Inc. v. FTC, 
405 F.2d 1011 (8"' Cir. 1969) for a landmark decision explaining the scope of 
FTC jurisdiction over corporations. 



179 


to be of the type covered by FTC's “for-profit” jurisdiction because the scope of 
the FTC’s “for-profit” jurisdiction is controversial.^ 

Third, H.R. 22 only subjects the Postal Service to FTC jurisdiction “to the 
extent that such section 5 applies to unfair methods of competition.”® Thus, H.R. 
22 specifically excludes FTC jurisdiction regarding “unfair or deceptive acts or 
practices , . . As a matter of course, the FTC brings its antitrust cases under 
its "unfair methods of competition" authority.® The “unfair or deceptive acts or 
practices” phrase gives the FTC authority over deceptive advertising, and it is 
under this standard that it has brought its modern false advertising cases.® 
Congress added the “unfair or deceptive acts or practices” phrase under the so- 
called Wheeler-Lea Amendment to the FTC Act in 1938 precisely because 
questions had arisen in court rulings about the ability of the FTC to protect 
consumers under its “unfair methods of competition” authority.^ The Wheeler- 
Lea Amendment was adopted as a way to remove the requirement that the 
Commission prove competitive injury in its false advertising cases and to “set the 
stamp of legitimacy on its consumer protection activities . . . ."® 


® A recent case discussed the differing views of the circuit courts of appeal on 
such jurisdiction. See California Dental Ass'n v. F.T.C., 128 F.3d 720, 725-26 
(9* Cir. 1997). The Supreme Court is reviewing the California Denfa/ decision, 
and according to United States Law Week “the definition of 'profit' - the trigger 
for Federal Trade Commission jurisdiction over trade associations - was a focal 
point of discussion during oral argument before the Supreme Court last month." 
67 U.S. Law Week 3503 (February 16, 1999). 

® Proposed 39 U.S.C. §409(d)(1)(C)(ii). 

“ 15 U.S.C. §45(a)(1). 

® See, e,g„ F.T.C. v. Motion Picture Adv. Co.. 344 U.S. 392, 393 (1953). 

® See, e.g., F.T.C. v. PantronI Coij)., 33 F.3d 1088, 1095 (9*'’ Cir. 1994). For 
example, the FTC has noted that It “regulates food advertising under its statutory 
authority to prohibit deceptive acts or practices under Section 5 of the FTC Act.” 
FTC Enforcement Policy Statement on Food Advertising (May 1 994), at 4. The 
full ambit of FTC deceptive advertising authority is further explained in its so- 
called Deception Statement. See Cliffdale Associates, Inc., 103 F.T.C. 110, 176 
(1984), reprinting as an appendix a letter dated Oct. 14, 1983, from the 
Commission to the Hon. John D. Dingell, Chainnan, Committee on Energy and 
Commerce, U.S. House of Representatives. 

® Section 5 of the FTC Act originally prohibited only “unfair methods of 
competition. FTC Act of 1914, ch, 311, §5, 38 Stat. 717. The “unfair or 
deceptive acts or practices” phrase was added by the Wheeler-Lea Amendment 
of 1938, ch. 49, §3, 52 Stat. 1 1 1 in response to the Supreme Court’s limiting 
decision in F.T.C. V. Ra/adam, 283 U.S. 643, 649 (1931). 

® See Neil W. Averitt, The Meaning of ‘Unfair Acts or Practices" in Secfion 5 of 
the Federal Trade Commission Act, 70 Georgetown L.J. 225, 231-35 (1981). 
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It should be noted as well that any residual authority the FTC might have 
to bring false advertising cases under its “unfair methods of competition” 
authority is clouded by H.R. 22’s specific exclusion of FTC jurisdiction regarding 
“unfair or deceptive acts or practices . . . And certainly the FTC’s lack of 
authority over not-for-profit organizations makes jurisdiction over the entirety of 
Postal Service operations highly problematic absent specific Congressional 
authorization. 

If H.R. 22 is to be amended to grant the FTC authority over Postal Service 
unfair or deceptive acts or practices, including those that may occur under the 
mail monopoly, as I believe is both warranted and the intention of your 
subcommittee, the most unambiguous way to accomplish this would be to add 
an additional subparagraph to 39 U.S.C. §409 (perhaps as subparagraph (i)) 
specifying that the Postal Service shall be considered to be a “person” for 
purposes of section 5 of the Federal Trade Commission Act, 15 U.S.C. §45(a)(2), 
to the extent that such section 5 applies to unfair or deceptive acts or practices. 

Sincerely, 

' i 

Ruth Y. Goldway, Commissioner 
Postal Rate Commission 


cc: Honorable Chaka Fattah 
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Ms. Goldway. Thank you 

Mr. McHugh. I am aware, Mr. Chairman, that you have con- 
cerns about the private law corporation and we do need to probe 
those and discuss them. But, first, let us spend a little time on the 
Postal Service amendments. A great deal of your prepared testi- 
mony was spent, I felt, in addressing those issues. 

Now, you heard me discuss, for example, the cost coverage rule, 
the 5 year sunset of that, and the suggestion by the Postal Service 
that they be the determiners of what is non-competitive and com- 
petitive, versus the process defining H.R. 22, involving more mar- 
ket oriented procedures, and such. 

Let’s spend a little time, if you would, filling out the record in 
a counterpoint, for lack of a better description, of what the Post- 
master General just said. Let’s start with the cost coverage rule. 

I know you heard my comments, the concerns about doing away 
with that provision after 5 years. You heard in response both the 
PMG and the General Counsel’s view about a future of the Postal 
Service and a process by which, after 5 years, that cost coverage 
rule becomes moot, in their view, at best, and at worst becomes a 
negative thing in terms of a pricing burden on a product that in 
theory is supposed to be competitive. I’d like to hear your views on 
that. 

Mr. Gleiman. Well, first let me say that, as I recall, H.R. 22, as 
reported out of the committee last fall and as reintroduced this 
year, does contain a provision that allows the Postal Service to ap- 
proach the Postal Regulatory Commission and ask for adjustments 
in the nature of the equal contribution provision. So, to the extent 
that something is going to happen over the next 5 years, or how- 
ever many years, that could impact negatively, there is a mecha- 
nism built in now. 

The big problem with the Postal Service’s proposal to sunset the 
contribution requirements on the competitive side has to do with 
where the money to cover overhead is going to come from. There 
is an issue that we’ve all been wrestling with about when the first 
class monopoly volume is really going to decline. And one of the 
reasons that we’re all involved in this and have been for a number 
of years is the fear that we need some way to cover overhead costs. 

The Postal Service’s proposal that in 5 years there doesn’t have 
to be any contribution rule, or any contribution for that matter, 
would indicate that we’re not going to be able to solve the problem 
associated with declining first class volume. Even assuming that 
the Postal Service is positioned to shed volume variable costs, it 
will still have substantial fixed, overhead costs that it will have to 
cover. I don’t know where it expects that money to come from, if 
it doesn’t expect, in year 6, for the competitive products to make 
some contribution. But doing away with the mark-up is exacer- 
bated in a sense, as are several other provisions of the bill, by the 
Postal Service’s proposal to define product at the subclass level. If 
all you have to do is cover costs at the subclass level, and you don’t 
even have to make a contribution, just think about what happens 
with offerings or rate categories within a particular subclass. 
Where they think they’ve got something close to market domi- 
nance, which they can have under their proposal in the competitive 
area, they would be encouraged to go for higher rates and maybe 
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below costs rates for subordinate units, as the bill calls them. And 
I think that there is potential for a great deal of hanky-panky. 

Ms. Elcano, as I understood her, said, “Don’t worry about it, 
there are provisions in here which apply the anti-trust laws.” Well, 
you know, a lot of the Postal Service amendments would weaken 
the antitrust protections and the other playing field leveling provi- 
sions that you have included in H.R. 22. And even assuming that 
she’s right, anti-trust suits take IV 2 years, 2 years, 3 years, I don’t 
know. I have a law degree, but I haven’t been to court in an anti- 
trust case. 

I imagine that with the opportunity not to have to worry about 
marking up your products and only covering costs, and then having 
some sub-units where you could be below cost, that you could do 
some fair damage to the private sector. 

Mr. McHugh. Also, let me say, when I address my questions to 
the chairman they are by inference addressed to any of the com- 
missioners. If any of you at any time want to add or expand upon 
anything that the chairman is saying, please feel free to do so. 

Mr. Gleiman. You’ll be disappointed to know that Vice Chairman 
LeBlanc has laryngitis today and probably won’t be able to offer 
additional comments. 

Mr. McHugh. I’m heartbroken. Well, I wish you a speedy recov- 
ery sometime later this afternoon. You also heard the response to 
the concerns that we have heard that I conveyed to the PMG, with 
respect to their amendment that would propose that they define 
competitive versus non-competitive. 

You may have also heard the general counsel’s response with re- 
spect to single piece international mail and the fact that they have 
a court case going now. And that again in the future they envision 
a time when it would indeed be competitive. Do you view that 
amendment as a helpful one or as one that better balances the 
playing field, as we like to say, in this process? 

Mr. Gleiman. I do not think it better balances the playing field. 
I also heard the Postmaster General comment at another point in 
his presentation, in response to a question that you asked, that al- 
most every Postal Service product, or something to the effect of, 
has competition in one way, shape or form. 

As for the argument that there is something in a lawsuit some- 
where that may imply that single piece international should be in 
competitive, I ^ess you could extend that argument and say that, 
well, letter mail, which is part of the monopoly, is in competition, 
we’ve all heard it time and time again, with evolving technologies. 

Everybody is worried about electronic bill paying, so why don’t 
we just move everything into the competitive basket or the com- 
petitive side of the ledger and get it over with now? That’s how I 
would read the Postal Service’s position. I just think it’s not well 
taken. 

Mr. McHugh. You have, and let me state for the record, in the 
body of your testimony a series of amendments that you suggested 
that, in your opinion, could make the bill more “finely tuned,” to 
use your phrase. 

I will respond that, just at first blush, many of those amend- 
ments did indeed appear to be some things that we not only can, 
but should and will, take under consideration. I won’t go into a list 
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of those now, but we undoubtably will want to get back to you on 
ensuring that, as we go forward, we’re formulating something that 
you indeed intended and envisioned, and I appreciate that. 

Mr. Gleiman. Mr. Chairman, perhaps I should have said this at 
the front end, but Bill Henderson talked about the relationship be- 
tween the Postal Service and the Postal Rate Commission in the 
past few years, and he was right. It’s a much better relationship 
than it has been during many years since postal reorganization in 
the early 1970’s. A lot of that has to do with Bill Henderson’s atti- 
tude. 

I think it’s important for you to know that we talk with the Post- 
al Service frequently about the bill. They initiate the conversations. 
We initiate discussions with them. We don’t always agree with 
them, but they have a perspective that they need to present, and 
I understand that where one sits is where one stands on issues. 

I think it’s important for you and for everyone else who is in- 
volved in this to understand where the Rate Commission sits. It is 
an interesting place because we, and you can take me at my word, 
are not presenting views which are intended to perpetuate a bu- 
reaucracy. 

Our concern is that whatever comes out in the way of H.R. 22, 
if and when it’s enacted into law, is good for the American public, 
the mailing public, the Postal Service. Our amendments and the 
proposals that we offered, as well as our critique of the Postal Serv- 
ice amendments, are all offered in that vein. 

Mr. McHugh. I do take you at your word. I do take it not just 
as your word today, but, in some of your previous testimony, some 
of your frankest observations have been with respect to what you 
view as the possible inability of the PRC, under the current struc- 
ture, to do a task that was being envisioned. That’s a very frank 
assessment. 

I took from that, as you just noted here today, that your over- 
riding interest is that whatever we craft is, when taken together, 
better than what we have today and continues to provide the kind 
of postal service that Americans have come to expect and to enjoy. 
But I certainly understand and appreciate your comments. 

I was speaking about some of the suggested amendments that 
you had made and how we felt there was some room to move on 
a number of those. One of the suggestions that you made is with 
respect to work sharing discounts. You spoke about how you felt 
there was the need to put in language that somehow stipulated 
that work sharing discounts should only be allowed when there is 
a cost savings realized. 

Understanding right now that that is the motivator of work shar- 
ing, explain or expand, if you will, a bit on why it is your concern 
that the Postal Service may find itself in the future doing work 
sharing agreements that don’t result in cost savings. I mean, it 
seems to me it’s kind of a sine qua non of the process. How does 
it get turned around? 

Mr. Gleiman. Well, if you are interested in retaining volume 
that you have and or competing with, whether it is Deutsche Post, 
the Royal British Post Office, UPS, or Federal Express, you might 
be moved to provide discounts which are in excess of what is appro- 
priate under certain economic considerations. 
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One of the principles, I think, that underlies this effort that 
you’ve undertaken is that we have an efficient system. I use the 
economic concept, efficient component pricing, in conjunction with 
the discussion of work sharing discount. 

What we’re talking about here is that the Postal Service, should 
offer discounts that reflect the costs that are avoided as a con- 
sequence of work sharing — not more and not less. That’s what we 
strive for under the current ratemaking process, 100 percent pass 
through of cost avoidances. If the Postal Service sticks to that then 
mailers, users of the mail, are in a position to make decisions based 
on the economic dollars and cents. 

If the Postal Service passes through 100 percent, and I can do 
it cheaper, then I’m not going to use the Postal Service. That’s good 
for the overall economy. If I can’t do it cheaper, then I am going 
to use the Postal Service, and that’s good for the overall economy 
too, as well as for the Postal Service. So we think it’s a very impor- 
tant concept that ought to be specifically included in the legisla- 
tion. 

Mr. McHugh. So you are simply concerned about, in the competi- 
tive area, volume and not losing volume at any cost to a potential 
competitor? 

Mr. Gleiman. You could have work sharing discounts in the non- 
competitive area, both monopoly and non-monopoly non-competitive 
areas. I think that it’s a concept that should be applied across the 
board. The Postal Service could, for example, introduce a drop ship 
discount for First Class Mail which does not now exist. 

One would assume that the sensible thing would be to have a 
discount that reflects the costs that are avoided as a consequence 
of mailers drop shipping. I don’t see any good reason for the Postal 
Service to offer larger discounts but, theoretically, they could under 
the price cap scheme. I don’t think that they should. It would not 
be an efficient thing to do. 

Mr. McHugh. In a similar vein, NSAs. Under H.R. 22, there is 
a prior notification requirement to the PRC, et cetera, another one 
of the amendments that the Postal Service has submitted. I did not 
raise this question directly to the PMG, but we will submit it in 
written form — that they would delete that prior PRC review. 

The question I would have for you is, what would the effects of 
that be in your judgment, good or bad or indifferent? Assuming you 
are concerned about the loss of that provision, could something like 
a public notice, even without PRC prior review, take care of some 
of those concerns? Or is there some other role that we could de- 
velop for the PRC that might make the Postal Service’s amend- 
ment, in your view, more workable? 

Mr. Gleiman. I think at the very least there has to be public no- 
tice. What the Postal Service is proposing is to have something 
akin to secret, non-tariff rates. The bill, H.R. 22, provides an oppor- 
tunity currently for parties to raise questions about negotiated 
service agreements. If they are secret, how are you going to know 
whether to raise a question? 

If they are secret and you are similarly situated to the party that 
the Postal Service is dealing with, and the bill provides that the 
NSA should be extended to similarly situated mailers, how are you 
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going to know that there is something that, you want that some- 
body else is already getting? 

So I think at the very least there needs to be public notice in ad- 
vance. I mean a full public notice so that others can understand 
what it is that they might want to go after themselves. 

Mr. McHugh. Well, is the “very least” good enough? I hear what 
you are saying and you feel that that’s an absolute necessity, but 
where is your comfort zone? 

Mr. Gleiman. Well, my comfort zone is with the bill. I suspect 
we could live with a little less, as long as everybody understood 
there was an after-the-fact review; and, that there were, indeed, 
liquidated damages provisions that could be enforced in the event 
that the Postal Service either noticed, or didn’t notice, an agree- 
ment to the public that was a poor agreement and/or where the 
other party to the agreement did not live up to its end of the bar- 
gain. But I would much prefer the provision in the bill. 

Mr. McHugh. How long a period of review do you think is nec- 
essary by the PRC? In other words, if the bill were to mandate a 
certain review period, do you have an idea what that timeframe 
might be? 

Mr. Gleiman. That’s a tough one because we’re getting into a 
new area and there are some underlying questions. The thinking 
at the Postal Rate Commission has evolved substantially on nego- 
tiated service agreements. Whereas we had some really serious res- 
ervations before, our reservations are somewhat limited now. 

But there are issues involving how the negotiated service agree- 
ments would be costed out; whether the costing would be bottoms 
up, subclass costing, or whether it would be a tops down cost avoid- 
ance approach. This is what is used now in ratemaking. Those 
issues have to be discussed in order to determine how long it is 
that we need to review an agreement. 

The other issue is, who knows how many agreements there are 
going to be? Just like the Postal Service wants flexibility, I guess 
we would like a little flexibility on this one, too. 

Mr. McHugh. Fair enough. Going back to an original question, 
and just so I’ve got it on the record, and I think I could deduce it 
from the previous answer. But, is my assumption correct that you 
would not agree that, under the current system, international Aunt 
Minnie mail ought to be competitive? 

Mr. Gleiman. I think the bill has it split up right on that one, 
as it stands. We do have some questions, though, about some as- 
pects of priority mail. If you use the market dominance test as a 
determinant, what goes into the competitive arena? It appears to 
us, although we don’t know for sure, and we would have to have 
some information to look at to make a better determination, it 
looks to us as if in some areas the Postal Service may have what’s 
tantamount to market dominance. 

So while I like most of what is in the bill, in terms of how it has 
split up competitive and non-competitive, I think that we all, the 
committee, the Postal Service and the Postal Rate Commission 
have to look a little bit more carefully at these fairly large service 
offerings like priority mail. 

Mr. McHugh. Well, that’s what you like about the bill. Let’s go 
to something that you may not find, you do not find as attractive. 
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and that’s the provisions of the private law corporation. Rather 
than form a leading question, I’d like to just allow you the oppor- 
tunity to kind of define or describe your view and your position, 
and maybe we can go from there. 

Mr. Gleiman. I don’t want to hog the microphone, and I would 
invite my colleagues to jump in at any time on this. 

Mr. McHugh. Especially if they disagree with you on this one, 
I would urge them as well. 

Mr. Gleiman. As I recall, when we first started talking about 
postal reform, and this may have been before you arrived on the 
scene, although it was mostly talk and no action before you arrived 
on the scene, there were a couple of problems and concerns that 
people had. 

One of the concerns was expressed by the private sector, which 
felt that the Postal Service was embarking on non-postal activities 
and was using monopoly moneys to underwrite their forays into 
these new non-postal areas. Some of these activities had no nexus 
whatsoever to anything postal. So the question was: How do you 
make sure that there is a level playing field and that a monopoly 
is not there as the underwriter? 

The other big concern was that — let me step back a minute. The 
Postal Service felt, and many large mailers supported them, that 
it had to get involved in non-postal activities because that was a 
source of new revenue. We all know the Postal Service is going to 
need new revenue to underwrite its universal service obligations 
when First Class Mail volume, and perhaps other mail volumes, 
flatten out or decline. 

Now, let’s look at what we’ve got. We’ve got a private law cor- 
poration, which I believe was intended to address those problems 
by helping out on the finance side of things. There is no require- 
ment, and I want to emphasize “requirement,” because I know 
there is a provision saying something can happen, but there is no 
requirement that if the private law corporation is wildly successful 
and makes a lot of money, that it has got to feed any of that money 
back in to underwrite the universal service obligation. 

We recommend that if you do go ahead with the private law cor- 
poration, than at the very least there be a requirement that if the 
corporation make money, that money be paid back to the Postal 
Service to underwrite the universal service obligation — to deal with 
the problem we all know is 3, or 5, or 10 years down the road. 

On the product side of things, we have the monopoly in a posi- 
tion where it’s going to indirectly fund non-postal products. By the 
way, it’s not altogether clear the Postal Service will ever make any 
money with non-postal products. The track record, as evidenced by 
a GAO report prepared for you, indicates that the Postal Service 
is not all that strong when it comes to getting out there and com- 
peting in a non-postal area. 

The money for the private law corporation, in the bill, comes 
from the competitive product fund. The fund can transfer excess 
contributions or surpluses, after the equal contribution require- 
ment is met. That’s not all that bad. It certainly is an improvement 
over the current situation. But it appears as though the Postal 
Service wants to take PLC funding much further. 
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And even before you get to the Postal Service amendments, there 
is a discussion — and these discussions have taken place at the staff 
level and higher between the Postal Service and the Rate Commis- 
sion, the committee is aware of them — of mechanisms for funding 
the private law corporation. 

For example, there has been a suggestion that one thing you can 
do when you distribute the assets to the competitive box and the 
non-competitive box, is have the competitive side sell its assets and 
lease them back. Then you can take the revenue that the competi- 
tive side has earned from selling its assets to the Postal Service’s 
non-competitive side, and use this money to further fund the pri- 
vate law corporation above and beyond what I think your bill ini- 
tially considered, which is that surplus in the competitive fund. 

Now, along comes the Postal Service, and the Postal Service 
wants to sell stock to the public. I suspect that if stock is sold to 
the public, that the stockholders are going to put pressure to be 
paid dividends, which is going to lessen the likelihood that any 
moneys are going to flow back over the fence to the Postal Service 
side. You know, it just gets very dicey. 

Probably most troublesome, by the way, is the question a mo- 
ment ago about the sunset after 5 years of the equal contribution 
provision. The Postal Service doesn’t say that it’s not going to mark 
up competitive products. It just says that it does not want to have 
to be worried about making a contribution over to the Postal Serv- 
ice side. It wants to have all the money that it makes on competi- 
tive products, both related to the cost of the products and related 
to any mark-up over the cost of those products, to be transferred 
into the private law corporation. 

Step back to another Postal Service amendment. The Postal 
Service wants to be able to transfer whatever it wants, without re- 
gard, over to the competitive side. Anything that’s not monopoly 
can go over to the competitive side. So you are left with First Class, 
Standard A letters, and a few other little things, that are covered 
by the monopoly. Everything else goes over into the competitive 
product area. Then you take all the money you make in a competi- 
tive product area, and you throw it over the fence into the private 
law corporation. 

I thought we were all concerned about the monopoly captive au- 
dience. I thought we were all concerned about doing something to 
ensure that we were going to be able to meet the universal service 
obligations. The Postal Service’s amendments seem to indicate that 
it is not all that interested in that, that it is more interested in the 
competitive aspects of this and in the private law corporation as- 
pects. In terms of, you know, the financing has evolved, the role 
has also evolved. 

I thought that you wanted them to be able to undertake some ac- 
tivities again in the non-postal area. Now the feeling is that it 
could transfer postal products. You could read the bill to allow the 
Postal Service to transfer everything, and I do mean everything, in- 
cluding the monopoly products, over the fence to the private law 
corporation. 

The bill says that the Postal Service has an obligation to meet 
this universal service obligation. It does not say that that Postal 
Service has to have letter carriers, it does not say that the Postal 
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Service has to have mail handlers, it does not say that the Postal 
Service has to have clerks to collect, process and deliver that mail. 

The private law corporation provision is, and this is a construc- 
tive criticism, please understand, it is written in a manner which 
would allow the Postal Service to contract with the private law cor- 
poration, which is not obligated, by the way, to use union labor, to 
perform all the functions that are necessary to fulfill its obligation, 
leaving you with a hollow virtual Postal Service, if you will; a cou- 
ple of floors at 475 L’Enfant Plaza where there are some con- 
tracting officers; a few policy people; maybe somebody to come up 
and testify occasionally. Those are some of the concerns that we 
have. 

But, again, when it comes to non-postal products, the private law 
corporation in the narrow sense is a better approach than what we 
now have, where there is a free ride on the back of monopoly reve- 
nues. 

Mr. McHugh. Well, I won’t say it sounds like a chapter in the 
X files, but you’ve thought the line out to 

Mr. Gleiman. It may be a chapter from the X factors, though. 

Mr. McHugh. Flashback. 

Mr. Gleiman. I think that the comments that we’ve made are 
fairly far reaching. But we’ve also noted that the private law cor- 
poration first appeared in H.R. 22 when it was marked up last fall. 
This is the first time there has been a hearing where anybody has 
had an opportunity to comment. In this set of hearings, it’s the 
first time anybody will have had an opportunity to really talk 
about H.R. 22’s private law corporation provision. 

I take you at your word when you have said repeatedly that this 
is a work in progress. We would like to see it progress, but we 
would like to see it progress in a manner which is going to deal 
with the problems that we all thought we were trying to deal with 
at the outset. 

Mr. McHugh. Your point on the first opportunity is correct. A lot 
of what you said is a fundamental, or I should say a philosophical, 
question, much like is there cross subsidy or not. We could argue 
or discuss for quite some time. As I know you understand, the cur- 
rent system has no requirement that there be clerks and postal de- 
livery people. Indeed, if you turn to some of the gentlemen behind 
you, I think they would readily voice concerns about what they 
view to be the privatization in place, if you will, already of many 
traditional postal services through contracting out and such. So I 
don’t know as I would agree we may not be solving that problem, 
but I don’t agree we’d be creating it anew here. 

Mr. Gleiman. Mr. Chairman, what the bill does is put the impri- 
matur of law behind contracting out. You are absolutely right. It’s 
not prohibited under current law, but there is nothing under cur- 
rent law that can be read point blank to endorse that type of activ- 
ity. I think there are reasonable people who will read the provi- 
sions and assume that it says this is OK. 

But, you know, I think that the real issue here is taking a couple 
of steps back and asking the question, does the Postal Service real- 
ly have to be involved in non-postal activities? The only reason I 
raise this is because we’re all concerned, I think, about finding a 
way to make sure that we have a Postal Service that has sufficient 
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funds, in the face of declining volume at some point in the future, 
to continue to provide the services that the ranking member talked 
about earlier. 

Mr. McHugh. The necessity in a political world to craft a bill 
that can be passed and signed into law, and a bill that tries to, as 
effectively as it can, respond to the very legitimate concerns of cor- 
porate America and private enterprise that feel that indeed under 
the current structure they are being asked, totally contrary to their 
philosophical view of capitalism in the longest lived democracy in 
the history of the world, to compete against a highly subsidized one 
in terms of government monopoly. And that’s the challenge we 
have. 

I want to just go back to the point about what H.R. 22 does or 
does not do. Without rejecting out of hand your interpretation, I 
would suggest again that practice has shown that the current 
structure has no prohibitions against privatization, and it is being 
done. H.R. 22 does in no way expand upon what currently exists 
in that regard, notwithstanding your concerns and not discounting 
your concerns. 

But I don’t want any one to leave this room under the impression 
of a point that I don’t think you are making. There is nothing ex- 
plicitly in H.R. 22 that calls for or in any way expands upon cur- 
rent law. I understand the point you’ve made twice now, but let me 
just add a couple of other things. 

One of the other intents of the private law corporation, beyond 
those you described that talk about the monopoly underwriting the 
competitive or non-postal activities, the need to provide opportuni- 
ties in the future for the Postal Service to add to its current fiscal 
structure through non-postal opportunities, but it was also to try 
to shield captive rate payers from the current practice where they 
and they alone are the financial carriers of any kind of ill-advised 
experiment in non-postal products. 

You mentioned very accurately, and I think we all know this 
through our own experience, but as the GAO report, as you said 
we requested, recently illustrated, the track record of the Postal 
Service on these non-postal products in terms of the economics of 
it, and they would argue, by the way, we’ve not had a long enough 
history of it, there are many other reasons for it but, nevertheless, 
the picture as it stands today has not been positive. Those failures 
have been, would you agree, have been borne totally by the captive 
rate payer? 

Mr. Gleiman. There is no question about that. Let me repeat 
again what I said before, and what is in our testimony. In that re- 
gard, H.R. 22 is an improvement over current law. It shields, to a 
degree, a monopoly player from bearing a burden of allowing the 
Postal Service to get involved in non-postal activities. Also, as there 
are no requirements today that postal employees be unionized, 
there is no prohibition in H.R. 22 that any future activities they 
would do through the private law corporation would not be union- 
ized. 

Mr. McHugh. And I suspect that when as H.R. 22 requires the 
shareholders and the sole interest in the private law corporation 
must be held by the U.S. Postal Service, that when our union 
friends go to the bargaining table in 2008, the year after I said if 
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we had started today H.R. 22 would be in effect, they might indeed 
be talking about the activities of the private law corporation to the 
CEO and chairman, who I assume would be the Postmaster Gen- 
eral, about the opportunities for union employees in the private law 
corporation. 

Mr. Gleiman. I’m sorry, did I — I don’t know whether I under- 
stood you just now 

Mr. McHugh. Good, because I didn’t understand a lot of what 
you said either. What I’m suggesting is there is nothing in H.R. 22 
that would preclude — you mentioned there is nothing that requires 
employees that they hire be union. And I said there is no require- 
ment for that currently on the baseline within the Postal Service. 
And in the comment I said there is nothing that would preclude, 
under H.R. 22, any employee hired under the private law corpora- 
tion to in fact be union. 

And that I suspect, and this is based only on about 15 years of 
experience in negotiating various employee contracts at both the 
State and Federal level, that when the union representatives for 
the more than 700,000 union employees of the Postal Service would 
go in and talk to the Postal Service management, who also would 
be the representatives of the sole stakeholder in the private law 
corporation, they might talk about hiring union employees as part 
of the private law corporation. Not that there would be any direct 
fiscal link or legal link, but I bet that would happen. 

So all I’m suggesting is, I don’t know as it is a valid critique — 
it’s valid but I don’t know as it’s relevant to say there is nothing 
that would require those employees to be union, other than to get 
the attention of the first row here [indicating union representa- 
tives]. 

Mr. Gleiman. Mr. Chairman, all I’m suggesting is that this is a 
new concept that was added to a bill that was marked up last fall. 
It has not been examined in great detail in public. I think there 
is ample opportunity for people to agree with you and/or with me. 
What I think is necessary, and what we said in the written state- 
ment, is that we think that there needs to be a careful and 
thoughtful examination of just what’s intended. I go back to my 
original point: If the private law corporation, whatever it does, is 
not going to provide sufficient revenues, and those revenues are not 
required by the bill to be plowed back into the monopoly side or 
the non-competitive side, then I’m not sure what useful purpose the 
bill serves. 

You said the purposes were opportunities to add to the current 
stable of products and develop new funds and to shield the monop- 
oly. I don’t disagree with you. I just think that we have to look at 
the realities of the situation and some parts of the bill as drafted. 
If we want the money that the corporation may make, whatever 
you ultimately decide it should be allowed to do, to benefit the mo- 
nopoly, then we ought to have a requirement to that end. 

We ought to have some checks and balances to make sure that 
if those Postal Service amendments are accepted, that the Postal 
Service hierarchy doesn’t just use the Postal Service as a cash cow 
to fund the private law corporation. It’s down to that. I assume 
we’ll have some discussion. I would like to think we’ll have some 
discussions about it. 
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Mr. McHugh. We will. And your points are excellently taken. So 
to sum up on that issue. You are concerned about the permissive 
nature of H.R. 22 which permits, allows for, a contribution back. 
You feel it would be more appropriate if there was some sort of re- 
quirement of a contribution back. I’m not terribly troubled by that 
component. What the challenge then becomes is, how do we do that 
percentage, based on what determination? So we need to talk. 

Mr. Gleiman. Please listen carefully. This may be the only time 
in my life I ever give a one word answer. Yes. 

Mr. McHugh. Good. I would be happy to yield to the ranking 
member, Mr. Fattah. 

Mr. Fattah. Thank you. I’m at somewhat of a disadvantage. I 
told you I had Secretary Riley over in the other room. But let me 
thank you for coming forward. And, as I understand from your 
written testimony, and I wasn’t here for some of the back and 
forth, well, let me ask you like this. The price cap issue, your posi- 
tion on that is what? And it doesn’t have to be one word, but brev- 
ity is helpful. 

Mr. Gleiman. I think with some fine tuning the price cap ap- 
proach can work. There are a couple of issues that I think need to 
be dealt with. We understand and feel that the price caps would 
be set at the rate element level — the rate cell level, excuse me. 
Most of us think that this is an appropriate place to set the price 
caps. 

The Postal Service feels it should be done a different way. We 
disagree with them. The way they would propose it, to set it at the 
subclass level, would allow for below-cost pricing under the sub- 
class. We don’t think that’s consistent with one of the basic prem- 
ises of the bill, which says everybody ought to pay his cost. 

The Postal Service also proposes some modifications to the na- 
ture of price caps. And these modifications are a bit troublesome 
in that they would provide for larger increases. Now, when this 
question was asked, and I can’t recall whether it was you or one 
of the other Members who asked the question of Mr. Henderson, 
the response was that, well, when it comes to the first basket. First 
Class letter mail, don’t worry, we can’t go over the price cap. And 
that’s right. They’ve set a band of 2 points below the price cap and 
zero above, but they’ve only set that for First Class letter mail, the 
Aunt Minnie basket. When it comes to baskets two, three and four 
in the Postal Service proposal, which has business First Class Mail, 
and has Standard A mail, and periodicals, the Postal Service has 
given itself a bit more discretion. There it says that prices can go 
up as much as IV 2 points above the cap. 

If you use an example, and I don’t want to confuse anybody with 
this, but if you assume inflation is 3 percent, and then under the 
proposal in the bill the Rate Commission knocked off 1 percent so 
that the price cap was 2 percent, rate increases for all mail would 
be somewhere between 0 and 2 percent. 

Under the Postal Service’s proposal, again 3 percent inflation but 
no adjustment factor, it would have you set rates at anywhere be- 
tween 2 points below the cap, which in its case is 3 percent, or 1.5 
percent above the cap. So, under the Postal Service amendments, 
the rate increase, in the same situation with the same inflation. 
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could range for advertising mail or periodicals, what have you, be- 
tween 1 percent and 4.5 percent. 

I would submit that if one of the basic premises of the bill is to 
tighten up, then we don’t want to have a range of price increases 
from plus 1 to plus 4.5. We want to have a range of price increases 
between 0 and 2. It’s better for the mailer, and it’s better for the 
economy as a whole. 

Mr. Fattah. The interaction, as you see it, and H.R. 22, as pro- 
posed, that would rearrange to some degree the third principle you 
talk about in your comments, this competition, notion of a fair 
playing field. It’s hard, as I grapple with this. 

The Postal Service is more than just a competitor to these other 
players in the market. It has these other burdens, other respon- 
sibilities, and other restrictions on it. And I’m interested in how 
you see, assuming H.R. 22 is passed without amendment, without 
any of the amendments that have been offered by the Postal Serv- 
ice, do you think that would create a fair playing field? 

Mr. Gleiman. I’m sorry, I couldn’t hear you? 

Mr. Fattah. Do you see H.R. 22, as it exists in its present form, 
creating a fair playing field, in terms of competition? 

Mr. Gleiman. By and large, yes. We’ve offered a list of what we 
think are relatively modest amendments; proposals that I think 
would sharpen up the bill. But by and large, yes. When I say that, 
let me just say that I have some heartburn about the private law 
corporation. But if you are dealing with how the rates are going to 
be set, boxes one and two, of the three boxes, the non-competitive 
and competitive, I think it’s workable. I think it’s doable. 

Mr. Fattah. The private law corporation issue, I understand you 
have some concerns about it, is an opportunity for mischief to take 
place? 

Mr. Gleiman. I think that we need to explore it further. And, we 
had some specific suggestions there, also. For example, we think 
that more of an arm’s length relationship has to exist if there is 
going to be a private law corporation. Right now the directors of 
the corporation are appointed % the directors of the Postal Service. 

There may be, and I don’t have off the top of my head another 
way of getting those folks in place, but perhaps there is another 
way that would insulate them somewhat from dealings with the 
Postal Service, make it arms length. Also we’re concerned about 
postal employees moving over to get higher salaries in the private 
law corporation. 

Mr. Fattah. I know this is a pet peeve of yours, so I don’t want 
to get too mired down in this yet. But let us just go back to this 
issue of competition for a minute. Is it your view that the public’s 
interest is served by this fairer competition that would be an out- 
come of H.R. 22? I’m differentiating the mailers and the other 
stakeholders from the public in general. 

Mr. Gleiman. I think all of you, especially the chairman, have 
worked very hard at this and if you haven’t leveled the playing 
field, you’ve come darn close to it. I’m not sure, how much closer 
you can come. In that sense, I think, yes, the public would gen- 
erally be served. We have some concerns, again, about the burden 
shifting and the like, but I think that they can be dealt with in a 
reasonable manner with modest amendments. 
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Mr. Fattah. I’m going to yield back. 

Mr. McHugh. Well, I thank the gentleman for his questions. 
Again, I would invite any of your fellow commissioners 

Mr. Gleiman. I’ll lean back and push the mic away. 

Mr. McHugh. I’m not trying to move you off stage, Mr. Chair- 
man, but I just have some very knowledgeable people here. Com- 
missioner Omas. 

Mr. Omas. Mr. Chairman, I don’t know that I have a whole lot 
to add. I do agree with the chairman on many of the issues. But 
I, too, share his concerns about the management of the private law 
corporation, how do you separate the Postal Board of Governors 
and the management structure of the governing body of the private 
law corporation? That is probably my biggest concern. 

I think the bill as drafted is fine and you should be commended. 
H.R. 22 is a good bill and I think it’s a workable bill. Mr. Chairman 
are to be commended on how you’ve managed to get everybody to 
the table. I thank you for this opportunity. 

Mr. McHugh. Thank you, George. Well, and as I said in my 
opening remarks to the chairman, and the chairman’s comments, 
I understand, are the collective thoughts and works of the entire 
Commission, there was a very substantial amount of work and 
thought and analysis that went into that and I do deeply appre- 
ciate it. And there are areas that we want to explore further, as 
I indicated to you, particularly where you have made, as you indi- 
cated to the ranking member, some suggestions for changes. We 
want to pursue those. 

I will go back to my comment about the willingness that I have 
to re-examine the issue of contribution from the private law cor- 
poration to the Postal Service to the non-competitive, and what 
might be able to be constructed, if anything, to make that more 
clear than it currently is. I do not discount your concerns. More 
than that, I understand them and share them and if we can de- 
velop an approach, I would support that. 

So as with past practice and as I indicated to the Postmaster 
General we will have some written questions. In the past you have 
been very gracious in responding to them and we’d appreciate that 
in the future. But thank you all for your good and hard work, and 
we’re looking forward to working with you. We appreciate it. 

Mr. Gleiman. Thank you for the opportunity and we look for- 
ward to working with you, too. 

Mr. McHugh. Thank you, Mr. Chairman. 

[Additional questions submitted to Mr. Gleiman follow:] 
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QUESTIONS SUBMITTED TO 
EDWARD J. GLEIMAN, CHAIRMAN 
POSTAL RATE COMMISSION 
IN FOLLOW-UP TO THE HEARING ON H.R. 22 


1. Your testimony contained the following proposed and suggested changes to 
H.R. 22. Please provide suggested statutory language for our review. 

(a) Authority for the Postal Service to file realignment case, (at 15) 

Amend § 3721 [page 13, line 17] by adding new § 3721(f) after § 3721(e), 
as follows: 


"(f) Authority to Recalibrate Baseline Rates. — Beginning 48 
months after the date upon which baseline rates take effect under 
paragraph (2) of subsection (e), the Postal Service is authorized to 
submit a request under section 3622 for a recommended decision 
by the Postal Regulatory Commission to recalibrate all baseline 
rates. Such recommended decision shall be limited to adjusting 
rates for all products in the noncompetitive category of mail to 
reflect changes in institutional cost burden by subclass, variance of 
worksharing discounts from cost savings, or other deviation from 
sound economic principles underlying the baseline rates. Any 
request under this subsection shall utilize then-current costs, 
volumes, and revenues and shall not, as nearly as practicable, 
result in any net increase or decrease in overall revenues for mail 
services.” 
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Questions Submitted to Page 2 

The Honorable Edward J. Gleiman 
April 15, 1999 

(b) Prohibition on Postal Service Board of Directors from being involved in 
selection of the Private Law Corporation Board of Directors, (at 27) 

Amend § 2012 [page 90. line 18J by striking from “its board” through the 
end of the sentence and replace it with the following: 

“the Board of Directors of the Corporation shall consist of eleven 
members selected in accordance with the articles and bylaws of 
the Corporation, as follows; 

(1) five individuals appointed by the President; 

(2) three individuals designated by the Secretary of the Treasury; 
and 

(3) three individuals selected by the aforementioned members. 

Ail individuals are to be appointed or selected solely on the basis of 
their technical and professional qualifications, and none of the 
individuals shall have been employed by the Postal Service in the 
preceding five years.” 

* * * * 

(c) A prohibition on Postal Service management employees from transferring 
to jobs in the Private Law Corporation and a restriction on the Postal 
Service from hiring Private Law Corporation employees to be postal 
managers, (at 27) 

Amend § 2012(d) [page 91 , line 2] by adding the following at the end of 
§ 2012(d); 
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“No officer or employee of the Postal Service who becomes an 
officer or employee of the Corporation may return to employment 
with, or be hired as a consultant or contractor to, the Postal Service 
sooner than three years following the termination of his or her 
employment with the Corporation. This restriction shall not apply in 
the event that the Corporation ceases to exist In all events, no 
more than 50% of management positions in the Corporation may 
be filled by Individuals who had been employed by the Postal 
Service in the preceding five years.” 


(d) A prohibition on the Private Law Corporation from providing products 
totally unrelated to postal services (at 26) and de facto monopoly postal 
products (such as periodicals), (at 28) 

(1) Amend § 2012(a) [page 89, line 12] by changing “(a)’’ to “(a)(1)" and 
then inserting the following: 

“(a)(2) The Corporation is created for the following purposes: 

(i) to operate as a business enterprise on a profitable and efficient 
basis; 

(ii) to maximize the long-term value of the Corporation to the 
United States Postal Service; 

(iii) to develop and provide competitive postal products and 
services, or products or services relating to competitive postal 
products; 
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April! 5, 1999 

(iv) to conduct research and development as required to meet 
business objectives for the purposes of identifying, evaluating, 
improving, and testing methods of providing competitive postal 
products and services or substitutes for competitive postai 
products and services; and 

(v) to take ail other lawful actions in furtherance of these 
purposes.” 

(2) Amend § 2012(e) [page 91 , line 3] by inserting "To the extent 
consistent with the provisions of this section,” before “The Corporation” and 
change “The” to “the." 

(3) Strike § 201 2(e)(1) [page 91 , lines 7-9] and replace it with the 
following: 

“(1) to offer any competitive postal product or service related to 
competitive postal products, including products or services that 
may be substituted for competitive postai products, but the 
Corporation may not offer noncompetitive postal products or 
nonpostal products;” 

(4) Amend § 2012(f) [page 91, line 19] by inserting “the Postal 
Regulatory Commission determines after a hearing” before “represent." 


* « * * 
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(e) A requirement that the Private Law Corporation pay a significant portion of 
its earnings (as dividends) to the Postal Service, (at 29) 

Amend § 2012(c) [page 90, line 9] by changing “(c)” to “(c)(1)’’ and adding 
the following: 

“(c)(2) After the first three full years of operation, the Corporation 
shall be obligated to pay dividends on its capital stock in such 
amounts and at such times as shall be determined annually by the 
Secretary of the Treasury. One-half of such dividends shall be 
transferred from the Postal Service Competitive Products Fund to 
the Postal Service Fund and shall be used by the Postal Service to 
reduce the rates, or ameliorate increases in the rates, applicable to 
noncompetitive postal products. Once the Corporation is obligated 
to pay dividends, the Corporation may not pay bonuses or make 
other extraordinary payments to officers or employees unless 
dividends as determined herein are paid.” 

* * * * 

(f) A designation that a portion of profits not be susceptible to distribution as 
bonuses, (at 34) 

Amend § 3773(d) [page 62, line 24] by changing “100” to “50”. 

Amend § 3773(e)(1) [page 63, line 12] by changing “(B) the remainder (or 
any portion)’’ to read as follows: “(B) up to one half of the remainder” 
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(g) Make rejections of Commission recommended decisions subject to judicial 
review, (at 37) 

Add to § 202 (e) a new (B) (page 70, line 24] as follows, and renumber (B) 
and (C), as (C) and (D): 

(B) by inserting before "or modify” the following: “reject,'’. 

* * * * 

(h) Language that requires worksharing discounts to reflect cost savings, 

(at 6) 

Amend § 3732(b) [page 18, line 16] by adding after “year.” the following: 

"In instances when worksharing discounts are available, those discounts shall 
equal as nearly as practicable the costs avoided by the Postal Service as a result 
of the action for which the discount is awarded.” 

* * * * 

(i) Clarifying amendments concerning negotiated service agreements to: 

(1) state negotiated service agreements are not a substitute for mail 
classification changes; (2) state NSA must produce net financial benefits 
to the Postal Service and mailers generally, (at 12-13) 

(1) Amend § 3641(a) [page 72, line 19] by adding after "under this 
section” the following: “shall be appropriate to recognize unusual situations and 
shall not be entered in to as a substitute for requesting a generally applicable 
classification change under section 3623. A negotiated service agreement" 

(2) Amend § 3641(c)(1) [page 75, line 3] by renumbering (C) as (D), 
and inserting the following before (D): 
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“(C) will not result in net financial benefit to both the Postal Service and 
mailers generally; or” 


(j) The Commission be instructed to report shifts in institutional cost burdens, 
and whether worksharing discounts reflect cost saving, (at 15) 

Amend § 3771(b) [page 55, line 20] by striking "an estimate" after “such 
report," and by adding after “such report," the following: “the institutional cost 
burden of products and sen/ices offered by the Postal Service, and the shifts in 
institutional cost burdens since the previous report; analysis of the extent each 
available worksharing discount reflects costs savings; and, estimates” 

[Please note, if the amendment suggested in response to question (h) 
(above) is added, the interaction of revised § 3732 and existing § 3773(c)(1) will 
result in a written determination of whether worksharing cost discounts reflect 
cost savings, and the separate requirement for an “analysis of the extent each 
available worksharing discount reflects costs savings;” may be unnecessary.] 


(k) Bonuses should not be tied to only previous year’s profits. Suggestion to 
use a moving or weighted average, (at 35) 

Amend § 3773(d) [page 62, line 24] by replacing “up to 100 percent of the 
profits attributable to such year (if any)” with the phrase “an amount”, and [page 
63, line 2] replacing “subsection (f).“ with the following: “subsection (f) equal to 
1 00 percent of a weighted moving average consisting of 40 percent of profits in 
the most recent year, 30 percent of profits in the year before that; 20 percent of 
profits in the year before that; and 10 percent of profits in the year before that ” 
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Amend § 3773(e)(1)(A) [page 63, Sine 9] by replacing “up to 100 percent of 
the profits attributable to such year (if any)" with the foilowing: “of a weighted 
moving average consisting of 40 percent of profits in the most recent year, 30 
percent of profits in the year before that; 20 percent of profits in the year before 
that; and 10 percent of profits in the year before that.” 


(I) Bonuses should explicitly reflect changes in pmductivity. (at 35) 

Amend § 3772 [page 58, line 20] by renumbering (d) through (g) as (e) 
through (h), and adding a new (d) before (e) to read as follows: 

“(d) Total Factor Productivity.— 

“(1) The Postal Service shall, no later than 90 days after the end of 
each year, prepare and submit to the Postal Regulatory Commission a 
report (together with such nonpublic annex thereto as the Commission 
may require under subsection (g)) on its total factor productivity during 
such year. 

“(2) The Postal Regulatory Commission shall audit this information, 
and not later than 90 days after receiving it shall issue a written report on 
the change in Postal Service total factor productivity during such year, and 
an analysis of possible causes for that change. 
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Amend § 3773(f)(2) [page 64, line 4] by replacing “(B) . . with the 
following: 

“(B) bonuses are to reflect changes in the Total Factor Productivity of the 
Postal Sen/ice, and are not exceed an amount equal to — 

“(i) a weighted moving average of the annual percentage change in 
Total Factor Productivity reported by the Postal Regulatory Commission 
consisting of 40 percent of the change in the most recent year, 30 percent 
of the change in the year before that; 20 percent of the change in the year 
before that; and 10 percent of the change in the year before that, applied 
to 

“(ii) total accrued costs in the most recent year. 

[Conforming amendments: In § 3772(a) [page 57, line 2] and § 3772(b) [page 
57, line 21] change "subsection (e)” to read “subsection (f)”: and in § 3772(g) 
(redesignated from § 3772(f)) [page 60, line 15] change “subsection (d)” to read 
“subsection (e)".] 


(m) Allow appeals when emergency suspensbns of post offices remain in 

effect for more than six months, (at 37) 

Amend § 404(b) by renumbering (6) to (6) and adding a new (5) before (6) 
to read as follows; 

"(5) The suspension of service at a post office due to exigent 
circumstances does not constitute a closing or consolidation unless 
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service has been suspended for more than six months and the Postal 
Service has not initiated action under (b)(1) of this section, or provided 
persons served by the office with a written statement of the steps taken to 
resume service along with a determination of when service will resume.” 

Amend § 404(b)(6) by adding after “close or consolidate any post office” 
and before "may be appealed”, the following; "or to fail to resume within six 
months, service that was suspended due to exigent circumstances," and by 
replacing “under paragraph (3).” with the clause “under paragraph (3) or (4)." 
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2. (a) Wiat is the connection and/or similarity between price caps in the 

telecommunications industry and price caps in the postal service? 

The Postal Service continues to operate a statutory monopoly and exercise 
market dominance in most of its product lines. The telecommunications industry 
today continues to be affected by its growth as a monopoly through which the 
Bell System exercised market dominance in most of its product lines. Today 
there is strong competition in aspects of the telecommunications industry, 
however the component parts of the Bell System still exercise market dominance 
in important areas. 

Price caps were applied to dominant firms in the telecommunications industry 
in part to allow those firms to exercise more pricing flexibility and to ease 
regulatory burdens. Some observers believe that the Postal Service also would 
benefit from these changes. 

! must point out however, that postal and telecommunications are not a 
perfect match. In particular, telecommunications firms are privately owned, 
which makes them far more subject to a strong profit motive. A price cap allows 
the firm to retain all profits earned while pricing below the cap, and the incentive 
to impose strict efficiencies in order to earn “excess” profits is far more applicable 
to a private firm than to a government monopoly. 

Further, the telecommunications industry is characterized by declining real 
costs and it is not hourly-labor intensive. The productivity offset factor in 
telecommunications also can be satisfied through its relatively frequent 
technology changes. In contrast, the Postal Service has not been generally 
characterized as having declining costs or rapid changes in technology. Finally, 
wortrsharing is not as common in telecommunications as it is in postal, where 
more than 65 percent of current volume pays rates discounted to reflect 
worksharing. 
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(b) A recent AP poll stated that three-fourths of Americans believe the postal 
service is doing an excellent or good job. Will the general public, the “Aunt 
Minnies’’ of the country support H.R. 22? What’s in it for them? 

The AP poll went on to say that the cost of stamps is too much. Any idea 
how much Aunt Minnie will pay for postage under H.R. 22? 

Theoretically, as currently written H.R.22 should assure that First-Class 
postage rates will rise less quickly than Inflation. Since Postal Reorganization, 
First-Ciass rate increases generally have closely tracked inflation. Maintaining 
below-inflation increases in postage rates should help retain or improve the 
positive image of the Postal Service currently held by most Americans. However 
H.R. 22 also will allow rates to change each year to reflect inflation. The general 
public finds rate changes inconvenient, and more frequent increases may foster 
negative impressions of the Postal Service. 
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(c) If we were to enact H. R. 22 today, as currently written, how would postal 
jobs, services, and postage rates be impacted? 

These are cleariy the central issues facing Congress as it considers whether 
to enact H.R. 22. Honestly, I do not think I can reliably predict the eventual 
impact on jobs, services, and rates of legislation as sweeping and complex as 
H.R. 22. I do know that there will be disruption and uncertainty during 
implementation. In particular, there are a number of areas that I pointed to in my 
February 11,1 999 testimony before this subcommittee, that in my opinion are 
subject to multiple, conflicting interpretations. I believe that if H.R. 22 were 
enacted as currently written, many if not ail of these problem areas would almost 
certainly become the subject of litigation, and that the outcome of such litigation 
would have a major impact on how postal reform effected jobs, services and 
rates. 

One of the purposes of H.R. 22 is to hold down rate increases through price 
caps. The expectation is that the Senrice will have to restrain costs in order to 
break even if price caps limit the amount It can raise rates. Most postal costs 
(between 75 and 80 percent) are labor related, so restraining costs will probably 
take the form of smaller wage increases or fewer employees. Either of these 
impact jobs, and could well impact service. Service was affected negatively 
earlier this decade when the Postal Service attempted to restrain costs by 
reducing its employee complement. 
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(d) How does the price cap provison contained in H.R. 22 impact labor relations 
and collective bargaining? How does the Private Law Corpmation impact 
collective bargaining? 

The price cap and Private Lavit Corporation provisions of H.R. 22 would alter 
the landscape on which collective bargaining currently takes place, but I can not 
offer a reliable prediction of how the changes would play out. If the Private Law 
Corporation was utilized as a contracting arm to farm out multiple postal 
operations to non-postal firms, this would be very likely to reduce any existing 
cooperative atmosphere In the collective bargaining between postal employee 
organizations and management. On the other hand, if it successfully spawned 
new postal related businesses that generated additional mail volumes, this could 
make collective bargaining easier. 

Similarly, the price cap provision is intended to restrain rate increases and 
foster a more efficient Postal Service. While this might mean that management 
would be inclined to bargain more aggressively, one must bear in mind that the 
opportunity for employees to earn substantial bonuses is an integral part of the 
price cap calculus of H.R. 22, and that the receipt of annual performance-based 
bonuses might foster more cooperative collective bargaining. 
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(e) Last month the GAO issued a report describing the major performance and 
management chalienges that need to be addressed if the postal service is to 
sustain performance and remain competitive into the 21^ century. 

In what ways can the postal service further reduce costs and what savings can 
be realized from the ways you have mentioned? 

I have no further comment in this regard. 
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(I) Can we in the Congress provide the postal service greater dexibility to set 
rates, provide volume discounts and offer new products quickly, without the 
establishmertt of anew price cap rate setting mechanism and the creation of a 
Private Law Corporation? If not, why not? If so, how? 

The price-cap mechanism is intended to be a way to afford the public 
protection against unreasonable or excessive rate increases that postal 
management might be tempted to impose on captive customers if it had broader 
flexibility to change rates. Similarly, the Private Law Corporation is intended to 
be a means of limiting the extent to which Postal Service resources, especially 
those derived from the monopoly, are used to underwrite new ventures outside 
of the Service’s core business area. Clearly, these major departures from 
existing law are not the only avenues available to provide the Service with pricing 
flexibility, volume discount authority and/or the ability to offer new products more 
quickly. As a matter of fact, conceptually the Private Law Corporation has little if 
any relationship to pricing flexibility. Moreover, it would only impact volume 
discounts and the offering of new products if the legislation anticipates this new 
private entity being involved in providing services and products that traditionally 
have been within the domain of the Postal Service. 

On the matter of offering new products quickly, I would note that the 
Commission recently adopted rules providing for consideration of proposed 
Postal Service experiments and other innovations on an expedited schedule — 
in 90 to 120 days — and any further reduction in the PRC’s turnaround time for 
Postal Service requests could jeopardize the opportunities for affected parties 
and the public to participate meaningfully. Likewise, changes involving greater 
flexibility in pricing of, or providing volume discounts for, postal services must be 
examined in the context of whether the Nation and the public would be well 
senred by changes that might remove the protections current law provides the 



210 


Questions Submitted to 

The Honorable Edward J. Gleiman 

April 15, 1998 


mailing public against unfair, inequitable, and unwise actions by postal 
management. 
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(g) The postal sen/ice is grappling with labor-management issues, the 
challenges of containing costs, the need to better protect revenues, the need to 
implement reliable indicators of postal performance and risks from Y2K computer 
problems. Can we expect the postal service to address all these very serious 
matters and be subject to the type of postal reform envisioned in H.R. 22? 

Implementing the significant changes that would be brought about by H.R. 22 
would certainly require a substantial commitment of time and energy by every 
level of postal management, the PRC, and the mailing community. I am certain 
that the Service would attempt to continue to address the important labor and 
operations issues that you have identified while that process was unden/vay, but 
the passage of sweeping postal reform legislation would clearly put many new 
and difRcult issues on management's plate, 
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(h) Should congress provide more of a public oversight role to assist the postal 
[service] in better controlling costs and improve productivity? 

Continuing public oversight by Congress has played an important role in 
assuring that the Postal Service is responsive to the needs and concerns of the 
American public. Additional oversight focus on specific cost and productivity 
issues should certainly make a positive contribution. 
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(i) Do we need to pass H. R. 22 to effect postal reform or can we work within the 
existing statute to bring about changes and improvements in postai structure and 
operations. If so, be more specific. 

I believe the current postal law has served the nation well, and that it is 
sufficiently flexible to accommodate significant postai reform. The important first 
step is to identify what are the goals of any prospective reform. Oniy when goais 
are cleariy deiineated is it possibie to specificaliy describe potential changes that 
will accomplish the desired reform. For instance, if the reform is intended to 
restrain future rate increases, a price cap mechanism may be a reasonable way 
to proceed. However that same goal also may be achieved without many of the 
changes currently contemplated by H.R.22. It should be possible to restrain 
increases under the current iaw by implementing a poiicy of tying bonuses for 
postal employees to improvements in total factor productivity, a policy which 
would not require any legislative action. Recent press reports suggest that 
another way to restrain increases would be to capture a higher proportion of the 
potential savings available as a result of worksharing discounts. 

I must add that H.R. 22 also includes provisions designed to achieve other 
important goals that may only be achieved through legislation. For example, the 
goal of providing mailers with more public, effective means for having complaints 
heard and resolved would seem to require amendments to the complaint section 
[§3662] of Title 39. 
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(j) Currently, postal workers participate in the Federal Employees’ Health 
Benefits Program (FEHBP) and in the Federal Civil Service Retirement program. 
What happens to postal workers’ health and retirement benefits under the 
Private Law Corporation? 

Workers who remain in the employ of the Postal Service would continue to 
participate in these programs. As for employees of the Private Law Corporation, 
it is not clear that they would receive these benefits. 
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Mr. McHugh. The next panel is comprised of the management 
associations. As we’re in the process of changing the name plac- 
ards, we are pleased to welcome today the president of the Na- 
tional Association of Postmasters of the United States, Ted Carrico; 
the president of the National League of Postmasters of the United 
States, Joe Cinadr; and the president of the National Association 
of Postal Supervisors, Vince Palladino. Welcome, gentleman. 

We have a substitute in the line up. Now playing, Vince 
Palladino will be 

Mr. Keating. My name is Ted Keating. I’m the executive vice 
president for the National Association of Postal Supervisors. Mr. 
Palladino was called home to New York last night. His father is 
critically ill. He expresses his regrets at not being here this morn- 
ing. 

Mr. McHugh. Well, that’s very, very sad and troubling. Please 
express our best wishes to him, and particularly his father, our 
concern that he have a full and speedy recovery. But we do wel- 
come you and thank you for being here and for sitting in in rep- 
resentation of the National Association of Postal Supervisors. 

I’m sorry I allowed you to be seated before we administered the 
oath, so if you will bear with me, please rise. 

[Witnesses sworn.] 

Mr. McHugh. The record will show that all three witnesses re- 
sponded in the affirmative to the oath. With that we will, as in the 
past two panels, say that all of your prepared testimony will be 
submitted in its entirety to the record. We would ask as we yield 
to you if you would summarize your comments and make those 
kinds of observations as you see fit. 

So, again, welcome. And we’ll proceed in the order in which you 
are represented here today, beginning with President Carrico of the 
National Association of Postmasters. Welcome. Good to see you 
again. 

STATEMENTS OF TED CARRICO, PRESIDENT, NATIONAL ASSO- 
CIATION OF POSTMASTERS OF THE UNITED STATES; JOE 

CINADR, PRESIDENT, NATIONAL LEAGUE OF POSTMASTERS 

OF THE UNITED STATES; AND TED KEATING, VICE PRESI- 
DENT, NATIONAL ASSOCATION OF POSTAL SUPERVISORS 

Mr. Carrico. Thank you Mr. Chairman, members of the sub- 
committee. I am Ted Carrico, the Postmaster of Palisade, CO. I 
also have the honor of serving as the national president for the Na- 
tional Association of Postmasters. We represent more than 45,000 
active and retired postmasters who ultimately are responsible for 
the quality of mail service provided to cities large and small, as 
well as to those areas which have no definable municipality. 

Palisade, CO, is located in a rural area of western Colorado, 
much like the hamlet in upstate New York that you call home. As 
you know, we have some different needs in rural America than the 
rest of the community. H.R. 22, I think, addresses those needs very 
well. 

Postmasters want to ensure that delivery is provided to each and 
every one of our customers every day, everywhere, and I think that 
your bill does that. For a long time, though, detractors have alleged 
that the Postal Service is a lumbering dinosaur whose time for ex- 
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tinction has long passed, and that the private sector can do things 
a lot better than the Postal Service. 

I’ve not seen that in rural America. Rural America depends upon, 
I guess it’s what I would call the subsidy that is provided by the 
larger markets, the big cities in America. I’ve heard many discus- 
sions about all the baskets and stuff. And, you know, postmasters 
aren’t concerned about baskets, we’re concerned about delivering 
the mail. We’re concerned about fair play. 

And we realize that mail can be delivered in the larger cities a 
lot cheaper than it can be delivered in the small towns. We rely 
on new ideas to build upon that revenue, the growth coming in, 
new products, new services. And I think the Postal Service is doing 
an outstanding job. If you look at the recent polls, and I think all 
politicians look at polls, the AP poll found that 75 percent of Amer- 
icans believe that the Postal Service is doing an excellent or a good 
job. Last year a Pew Research Survey concluded that the Postal 
Service enjoys a 90 percent approval rating. And in the most recent 
Price Waterhouse survey, it was determined that 93 percent of 
over-night First Class Mail is being delivered on time. 

Americans demand a strong Postal Service that will provide es- 
sential value to everyone. Postmasters know your goal is to 
strengthen the agency so it can support uniform service to every 
community in the Nation, thus enabling the Postal Service to ex- 
pand its revenue and to support the infrastructure making uni- 
versal service possible. 

Let me assure you postmasters, side by side with the entire Post- 
al management team and the loyal hardworking craft employees, 
will continue to work to see that these new revolutionary products 
and services are provided to the American public. 

I have a concern that our competitors would like to do some cher- 
ry picking, and that’s where we have to protect the American peo- 
ple. There has been many times in my career that postmasters or 
the postmaster organization doesn’t always agree with the Postal 
Service. 

We take public service real seriously. And there is probably no 
other group that’s engaged with communities across this country 
more than postmasters. Many times the Postal Service will make 
a proposal that will find us on the other side of the table, whether 
it be the box rent issue that we had 2 or 3 years, or the closing 
of small post offices. 

This bill must take care of rural America and intercities but it 
must also strengthen the Postal Service so we can do this. I think 
your job and my job first and foremost must be to take care of all 
Americans. We have a service that’s set in place. We do not have 
to redefine that whole service but we have to fine tune it to make 
sure that that service is there for our kids and our grandkids. 
Those are the concerns that I have. I’ve summarized it pretty brief- 
ly- 
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It’s a very competitive industry out there. We all know that e- 
commerce, foreign posts, many different things are going to affect 
service in the future years, but I think we’re taking a step in the 
right direction. And I just want to let you know that postmasters 
are willing to work with you or anyone else who is willing to en- 
hance the service that we have and protect the interests of the 
American people. Thank you, Mr. Chairman. 

[The prepared statement of Mr. Carrico follows:] 
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Mr, Chairman, members of tiie Subcommittee, I am Ted Carrico, postmaster of Palisade, 
Colorado. I also have the honor of serving as national president of the National Association of 
Postmasters of the United States. NAPUS represents 45,000 active and retired postmasters who 
are ultimately responsible for the quality of mkl service provided to cities, large and small, as well 
as areas for which there is no definable municipality. 

Mr. Chairman, Palisade is a rural community located in western Colorado. It is a community 
much like the hamlet in upstate New York you call home. The residents and businesses in both 
places rely on the Postal Service to provide a point of access to the rest of the country and to the 
entire world. Many inner-city neighborhoods also have come to depend on the Postal Service as 
their conduk to the country. Only the Postal Service can offer noniscriminatory access to the 
communications and parcel delivery marketplace. This is the type of uniform service Americans 
have come to expect from the most efficient communications enterprise in the entire world. 

As many postal critics pay homage to the deregulation and commercialization frenzy of foreign 
posts, we must pay attention to this country’s recent experiences with deregulation. We know, 
for example, this Subcommittee is keenly sensitive to the type of market changes that devastated 
many communities as the result of airline deregulation. Air service to these areas were either 
eliminated or became prohibitively expensive due to efforts to reform the airline industiy. We 
cannot permit communications and parcel blackouts to rural communities or inner-city 
neighborhoods — locales where mail volume does not necessarily justify full service postal 
operations. 

A few interests have concluded that the Postal Service should confine its operations to the 
distribution of single-piece hard-copy letter mail. I am here to say that this type of restriction 
would lead to the demise of universal, uniform postal services. Innovation and the revenue that 
such innovations yield are what safeguard universal services. 

For too long, our detractors have alleged that the Postal Service is a lumbering dinosaur whose 
time for extinction has long passed If this were the case, then they would not be so threatened by 
the strides that the Postal service has taken to make more postal products available to so many 
people at a reasonable price. 

Innovation had, in fact, enhanced your constituents’ satisfaction with the Postal Service. The 
American public has lauded the U.S. Postal Service with record approval ratings and our on-time 
delivery scores are at an all-time high. A recent AP Poll found 75 percent of Americans believe 
the Postal Service is doing an “excellent” or “good” job. Last spring’ s Pew Research Center 
survey concluded that the Postal Service enjoys a 90 percent approval rating. And the most 
recent Price Waterhouse survey concluded 93 percent of overnight First Class mail is being 
delivered on time. 

The American public demands a strong Postal Service that will continue to provide an essential 
and valued public service. Postmasters know your goal is to strengthen the agency so it can 
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support uniform service to every community in the nation. Thus, we must enable the Postal 
Service to expand its revenue to support the infrastructure making universal service possible. Let 
me assure you that Postmasters, side-by-side with the entire Postal Management Team and loyal, 
hardworldng craft employees, will work to guarantee that the Postal Service will continue to offer 
revolutionary services and products to the American public. 

Postal detractors ^ould like nothing more than to pick off popular postal products and services to 
expand their own market share. Or, more likdy, they would force the Postal Service out of 
competitive ventures. In this way, th^ could have the unfettered ability to raise their own prices 
without the market interference of affordable U.S. Postd Service products and services. These 
interests who champion the free market seek to exclude an efficient public service enterprise from 
any type of activity that can compete effectively against the for-profit sector. This is wrong- 
headed, and would condemn millions of Americans and businesses throughout the country to 
overpriced, discriminatory communication and parcel services. 

As this Subcommittee has recognized from the veiy beginning, the Postal Service is accountable 
to each and every citizen and business in this nation. The for-profit entrants in the postal market 
are accountable to only a handful of boards of directors and shareholders. While the Postal 
Service uses its revenue to improve mail services and hold down postage rates for all Americans, 
the for-profit participants use their profit to pay dividends to the board and the stock owners. 

Only the Postal Service has a sacred obligation to provide universal service to urban, suburban, 
and rural America. We deliver every day, to everyone, everywhere. Postmasters appreciate the 
Subcommittee’s recognition of this unassailable fact. 

Mr. Chairman, as you know, NAPUS has collaborated with you as you constructed, and then 
reconstructed the Postal Modernization Act. Probably more than any of the other participants in 
this exercise, Postmasters understand the need for the Postal Service to modernize. Postmasters 
oversee all facets of postal operations, including delivery, processing, and retail services. We 
know innovation is what will allow the Postal Service to continue to be a dynamic participant in 
the communications and parcel delivery area as we cross into the new millennium. H.R. 22 
provides the framework, and much of the flesh and bones to achieve that goal. 

We understand the underlying tenet of H.R. 22 is to make it possible for the Postal Service to 
continue its core mission of providing universal service. The bill also recognizes the necessity of 
enabling the Postal Service to bring revolutionary products and services to its customers. In this 
way, the legislation bailees the revenue needs of the Postal Service with its prime directive. In 
sum, H.R. 22 empowers the Postal Service to remain a vibrant participant in the communications 
market. At tins point, I would like to highlight a number of our observations about H.R. 22. 

Postmasters strongly agree with you that greater price and operational flexibility will permit the 
Postal Service to be more responsive to the changing needs of our expanding customer base. We 
agree with you that neither the Postal Service nor its customers should continue to be burdened 
by the protracted and overly cumbersome rate-setting process. We will continue to work wdth 
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you to flesh out the specifics of the noncompetitive category market baskets, the rate-setting 
issues, and the appropriate formula for determining price changes. 

Postmasters support the provision added by Representative Gilman that would preclude the Postal 
Regulatory Commission from penalizing the Postal Service for providing postal employees with 
fair compensation. 

Having said that. Postmasters remain concerned about the direct appropriation for the Postal 
Regulatory Commission. We believe that such a relationship between the Congress and the PRC 
could resurrect the type of congressional micro management of the Postal Service that the original 
Postal Reorganization Act sought to eliminate. In addition, it would provide a new avenue for 
our for-profit detractors to financially cripple the Postal Service. 

Postmasters applaud your efforts to permit the Postal Service to execute negotiated service 
agreements with its customers. However, NAPUS would like to work with you to provide the 
Postal Service with more latitude in negotiating such agreements. 

Postmasters also appreciate your recognition that communities should have greater involvement in 
decisions to close post offices. A post office is the anchor of many communities throughout the 
country. As a result, the Postal Service should not hide behind “emergency suspensions” to 
terminate full-service postal operations in many communities. It’s ironic that the Postal Service 
was more concerned about the public’s view of which graphic version of Elvis Presley would 
grace that stamp than it is about a community’s view about the continued presence of its post 
office. 

Postmasters continue to be concerned about contraction of the double-postage rule. We believe 
that revenue earned through “Priority Mail,” a highly popular postal product, will be siphoned off 
by the for-profit seaor. This would leave the Postal Service with Priority Mail to be delivered to 
high-cost, low-volume areas, raising the unit price for product. In addition, revenue attributable 
to this product will be lost by the Postal Service, reducing financial support for universal service. 

Lastly, Postmasters respectfully request you consider the suggestions made by the Postal Service 
to modify your legislation. We believe that many of the agency’s proposed amendments would 
help improve on the trail-blazing work that you have completed. 

Mr. Chairman, we recognize that postal reorganization, reform, modernization, or transformation 
- call it whatever term is most appropriate - has been an extremely challen^ng venture. I know 
that each and every postmaster appreciates the long hours you, your fellow Subcommittee 
members and your staff have put into this effort. The road that this Subcommittee has traveled 
has been a long and difficult one. As you recognize, there is still a long way to go, and it won’ t 
get any easier. Postmasters look forward to continuing to assist you and your staff members in 
the journey. 

Togther, we will chart a course to strengthen the Postal Service. 

Thank you. 
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Mr. McHugh. Thank you, President Carrico for your comments 
and also for your cooperation. Next, President Cinadr, National 
League of Postmasters of the United States. Welcome, sir. 

Mr. Cinadr. Thank you. It’s a pleasure to he back with you. As 
you stated, I am Joe Cinadr. I am the postmaster of Mansfield, OH, 
and I have been serving the National League of Postmasters for 
the last 5 years as vice president, executive vice president, and now 
as national president. 

I do appear before this committee today on behalf of the Nation’s 
postmasters, retired postmasters and associate members of the 
League of Postmasters. And I do thank you, Mr. Chairman, for al- 
lowing my entire written testimony to become part of the record. 
As you requested I will simply highlight what I consider to be the 
most important parts of that testimony. 

First, representative postmasters from our 50 States, common- 
wealths, and territories will be here in Washington, DC, the first 
week of March to personally express their opinions of H.R. 22 and 
many pieces of legislation to their own Congressmen and Senators. 

Our primary focus is for the U.S. Postal Service to remain the 
best Postal Service in the world, and for postmasters to maintain 
their leadership role. The results of the legislation being considered 
must allow us to continue to provide all Americans with universal 
service at reasonable prices. We do, as Mr. Henderson stated ear- 
lier, need the authority to offer reasonable volume discounts, again, 
for us to remain competitive and engage in what are commonly ac- 
cepted as good business practices. 

Almost everyone, some more grudgingly than others know how 
good we are. As Ted mentioned, the Pew Research Center survey 
and the Associated Press survey this past month proved that. We 
do what no one else does or even wants to do, and that is to pro- 
vide excellent mail service to towns and hamlets like Pierrepont 
Manor, NY; Pineland, SC; Wayland, OH; Suplee, PA; Bethel, NY; 
Lee Center, IL; and many, many others too numerous to mention. 

I am reminded, as I sit here, of Senator Ted Stevens’ remarks 
as I review with concern that this bill could become a vehicle for 
undercutting the basic principles of the Postal Reorganization Act 
of 1970. What he said was, “Our Postal Service is a national treas- 
ure. A vital organization made up of outstanding people.” We in the 
League certainly value his judgment and thank him for his contin- 
ued support. 

We had serious problems in the 1960’s and needed corrective and 
farsighted legislation. What I see now is an attempt by our com- 
petitors to regulate or re-regulate the most successful Postal Serv- 
ice in the world. I ask why we need organizations and or individ- 
uals with little or no postal experience or knowledge making deci- 
sions that will impact our futures, our pay, our benefits, and most 
importantly universal services? 

The issues are not taxes, tickets and tags. The real issues are 
prices and universal service. I look forward to our postmaster visits 
to the Hill on March 2nd. Postmasters are valuable contributing 
members of our communities and our country, and they serve much 
more than just collecting, processing and delivering the mail. 

I do pledge to work with this committee as long as this bill, as 
reported out, continues to allow postmasters to provide excellent 
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mail service and keep the customer first. I thank you for allowing 
me to testify. I will entertain your questions. 

Mr. McHugh. Thank you, President Cinadr. 

[The prepared statement of Mr. Cinadr follows:] 
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My name is Joe Cinadr and I have been serving The National League of Postmasters for the past 
five years as Vice President, Executive Vice Preadent, and now as President. I have also served 
as Adverse Aotion Counselor and Vice President for the State Branch of Ohio for the League. I 
appear before this committee today on behalf of our nation’s postmasters, retired postmasters and 
associate members of the League. I \wsh to thank you, M". Chairman, for allowing me the 
opportunity to testify before your committee. I am very aware of the time you have devoted to 
these postd issues and the resources and studies involved to produce this bill - HR 22. 

Postmasters are very interested in your le^slation. In fact, they will be here in our nation’s 
capitol visiting the HU the first week of March to personally express their opinions on this subject 
and many others to their own congressmen and stators. 

I am aware th^^ t you and your staff are continuing to negotiate with the U.S. Postal Service 
leaders and others to arrive at a final legislative consortium. I anticipate we will have concrete 
suggestions once that process is complete sometime after the next day of hearings on March 3, 
1999. 

Our primary focus is for the Postal Service to remain the best postal service in the world and for 
postmasters to maintain their leadership role in always striving for excellence. The result of any 
legislation passed on by this subcommittee should be to allow us to continue to provide all 
Americans superior universal service at a reasonable price. 

We have asked and we ask agmn that your bill allow the Postal Service the financial flexibility to 
continue our success as demonstrated over the past four years and provide our customers wth 
rate stability. We also need the authority to offer volume discounts to be competitive and engage 
in commonly accepted good business practices. 

I was reminded as I prepared tlus testimony, that almost everyone, some more grudgingly than 
others, kno ws just how good the U.S. Postal Service is. A recent Associated Press survey was 
very favorable to our postal service. We must continue to exist and provide service in such towns 
as; 

Pierrepont Manor, New York 
Grover, South Carolina 
Fremont Center, New York 
Wayland, Ohio 
Suplee, Pennsylvania 
Obemburg, New York, 

East Lynn, Illinois 

because no one else will or even wants to try. 
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“Our postal service is a national treasure, a vital organization made up of outstanding people”. 
Senator Ted Stevens (R-AK) smd what many of us are trying, in many different ways, to say. 

We are concerned that this bill could become a vehicle for undercutting the basic principles of the 
Postal Reorganization Act of 1970. 

I believe our success has heightened the attention we are receiving -- the dollars we have made, 
the productivity levels, the community involvement and yes, beating our competition — all these 
achievements have turned many envious eyes on us. We have served this country well for over 
224 years. 

The Postal Reorganization Act passed in 1970 and effective in 1971 was necessary to correct 
many serious problems. The results of that l^slation and the dedication of many postal 
employees have stood the test of time. We are unexcelled as a postal service in this world. And 
we have been successful because we fiilly undemtand our overriding responsibility to serve the 
American public. 

Too good, too successful, too business-like! The U.S. Postal Service is the best and postmasteis 
are major players in that success. We ought to be imitated and rewarded, not penalized for our 
dedication and service. 

I must question why we need more regulation, why we need others with little or no postal 
experience or knowledge to make decisions that will impact our futures, our pay and our benefits. 
We don’t need to return to over-involvement of Congress in the management of the U.S. Postal 
Service. The League opposes attempts to involve Congress in postal rates or wage scales. 

I have no personal axe to grind with the leaders of our chief competitors, but I will represent the 
postmasters who elected me. The issues are not taxes, tickets and tags -- they are price and 
service. Our customers have three requirements; 1) universal reach, 2) timely, reliable and 
consistent service, and 3) reasonable prices. And we deliver on each of these requirements. 

I believe this bill is reregulating the wrong organization. We, the postal service and postmasters, 
were challenged by our customers through their congressional representatives in the late 1960*s to 
become more business-like. Now that we are, the message appears to be we are too efficient, too 
cost conscious, too competitive! 

As a postmaster, I believe I am a vital part of the United States Postal Service. I’m very proud to 
be President of the National League of Postmastere. I’m here to guarantee the future of both 
organizations. I look forward to our postmasters visiting the Hill on March 2nd and you hearing 
first hand their positions and opinions. Postmasters are contributing members of our communities 
and the country. We intend to be here long after some of our detractors have come and gone. 


Thank you for this opportunity to express my opinions. 
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Mr. McHugh. Finally, we move to Vice President Ted Keating, 
who is, as we’ve heard, sitting in for President Vince Palladino of 
the National Association of Postal Supervisors. Mr. Keating, wel- 
come. 

Mr. Keating. Good afternoon Mr. Chairman, members of the 
committee. My organization has appeared before this committee in 
the past and expressed concerns about the make up of the original 
version of H.R. 22, and subsequent versions. You and your com- 
mittee have addressed those concerns by making changes and we 
would like to thank you at this time for that. 

President Palladino’s testimony is on the record. I’m not going to 
read the entire thing, but he did ask me to make a couple of com- 
ments which would be that we reserve the right, with your permis- 
sion, to come back and make final comments on the final language 
of H.R. 22, whenever that may be. 

He did ask me particularly to read his closing remarks, which is 
page 4 of his testimony, which is as follows. 

In closing Mr. Chairman, I caution that as we focus on the details of H.R. 22, as 
clearly we must, we do not at the same time lose sight of what we are putting to- 
gether here. 

Accordingly, I must respectfully propose to you and your distinguished colleagues 
the question of overriding concern to me. You could call it food for thought. I’ll state 
it as simply as I can. As we rush headlong into creating a Postal Service that walks, 
talks and otherwise operates like a public corporation, are we truly crafting an enti- 
ty that has a genuine chance of survival? 

More to the point, Mr. Chairman, what commercial enterprise in this country 
would remain in business long if its officers had to operate under a host of Federal 
statutes governing the types of products and services it could offer and at what 
price, and under the watchful eye of, all at the same time, a Board of Governors, 
our Directors, Postal Rate Regulatory Commission and Inspector General and, with 
all due respect, a Congressional oversight committee or two? I pray you probably 
know the answer to that question. 

We thank you again for the opportunity again to appear before 
you. It’s always a privilege to work with the committee and look 
forward to future testimony on this. Thank you very much. 

Mr. McHugh. Thank you. Vice President Keating. And, again, 
please pass our best wishes on to Vince Palladino and wish his fa- 
ther, as I said, a speedy and full recovery. 

Mr. Keating. Thank you. 

[The prepared statement of Mr. Palladino follows:] 
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Mr. Chairman and members of the Subcommittee, my name is Vincent Palladino. 

I am President of the National Association of Postal Supervisors. NAPS is privileged to 
represent some 37,000 active and retired postal supervisors, managers and postmasters, 
who, understandably, have a vested interest in helping shape a competitive, affordable 
and, above all perhaps, universal Postal Service of the future. 

I appreciate the opportunity today to once again offer our views on H.R. 22, the 
“Postal Modernization Act of 1999.” I believe this is my third appearance before the 
Subcommittee on this matter, which is so fundamentally central to our nation’s continued 
prosperity in the commerce and communications marketplaces, 

I believe you are deserving of some kind of perseverance award, Mr. Chairman, 
for continuing the valiant struggle to rally such diverse interests toward responsibly 
addressing the difficult question of how best to restructure the nation’s postal system. 
Postal reform has, indeed, proven to be a “work in progress,” and NAPS certainly is 
appreciative of the opportunity not only to be heard in this great debate, but to help shape 
the legislation before us today. 

In deference to the Subcommittee’s busy schedule, and perhaps to avoid repeating 
the main gist of the testimony of my postal management association colleagues, I will be 
brief 


I am pleased to note, Mr. Chairman, that most of our respectful objections to the 
original and subsequent versions of postal reform legislation have been addressed to our 
satisfaction. 

We had objected during two previous hearings to the proposed makeup of an 
unidentified presidentially appointed Postal Management Commission that would be 
named to wrestle with the labor-management difficulties the Postal Service continues to 
face. We were especially concerned, Mr. Chairman, about the fact that, as envisioned, no 
member representing Postal Service management would sit on the commission. 

We are pleased the revised legislation would provide for such a study to — and I 
quote from the legislation — “involve the labor, supervisory and managerial associations 
of the Postal Service in developing the design and specific objectives of the study.” End 
quote. That said, however, NAPS is left to wonder whether such a study really is 
necessary, given the notable success record of the past several postal Summits in helping 
foster an improved labor-management environment on the workroom floor. 

I believe it was at your suggestion, Mr. Chairman, that these Surrunits be 
conducted with the cooperation of representatives of the Federal Mediation and 
Conciliation Service. I will be the first to say the Sununits got off to a shaky start. Since 
those initial forays into addressing this vexing problem, however, I have found that — 
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together — we are learning to put the Postal Service’s labor-management relations house 
in order. The Summit process is working so well, in fact, that NAPS recommends an 
independent study by the National Academy of Public Administration, as outlined in 
H.R. 22, be authorized only if the Summit process now under way should fail. 

As you will recall, Mr. Chairman, NAPS also had objected to a provision of the 
original bill that would have allowed the Postal Service to petition for judicial review in 
the U.S. Court of Appeals for the Federal Circuit of — quote- — ^“certain decisions” of the 
Merit Systems Protection Board. If — quote — ^“certain decisions” referred to granting the 
Postal Service the right to defend federal court appeals of MSPB decisions against the 
agency in the matter of employee adverse actions, then, we slated, we were in firm 
opposition. We are pleased that you and fellow Subcommittee members have seen the 
wisdom and fairness in removing fiom the legislation references to Postal Service appeal 
of MSPB decisions against the agency. We thank you for that action. 

We had strongly opposed, Mr. Chairman, provisions of the original bill that 
would have permitted non-Postal Service access to citizens’ private mailboxes and 
authorized a mailbox demonstration project. We are delighted that reason, common 
sense and good judgment prevailed here, too, and those provisions have been removed 
from the legislation, 

NAPS formerly opposed — and still must — the provision of H.R. 22 that would 
permit commercial mail receiving agencies to forward the mail of a CMRA customer 
without paying an appropriate fee to the Postal Service for that consideration. We 
believe the key word here is “commercial.” When the customer of a commercial mail 
receiving agency— and I emphasize the word “commercial” — elects to conduct his or her 
postal business with a CMRA, instead of the U.S. Postal Service — ^and assuming a 
CMRA receives box rent or other fees for doing so — ^the Postal Service, in our view, 
should not be required to forward such mail without an additional fee being paid to the 
Postal Service. This is a basic service issue, Mr. Chairman, and service is what the Postal 
Service is — or should be — all about. 

We have noted the inclusion of a new Section 307, titled “Suits,” in the language 
of the legislation. Specifically, at Section 307(f)(1), tlie Postal Service would be required 
to comply with all zoning, planning and land use regulations and building codes 
applicable to state and local public entities. While we can appreciate the public-interest 
representation of such a provision, Mr. Chairman, we are concerned that overly stringent 
interpretations and applications of such regulations and codes could serve to thwart a 
community’s access to modem and efficient postal facilities, products and services. 
Rather than requiring the agency to, without contest or appeal rights, comply with all 
such regulations and codes, we would offer the following amendment: Before the phrase 
“comply with all. . insert the words “shall make every reasonable effort to faithfully. . .” 

Because postal supervisors and other first-line managers are willing partners of 
the Postal Service’s management team, NAPS respectfully defers to the Po.stal Service 
with respect to further amendments to H.R. 22 the agency deems well-advised. It is our 
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expectation, Mr. Chairman, that your Subcommittee will give the same thoughtful and 
serious consideration to these proposed amendments as you have to the many others 
presented to you since H.R. 22’s predecessor bill was introduced in the 104**' Congress. 

Having said that, NAPS respectfully asks to reserve the right to review and submit 
comments on the final language of H.R. 22 that is reported by the Subcommittee. 

In closing, Mr. Chairman, 1 caution that, as we focus on the details of H.R. 22, as 
clearly we must, we do not at the same time lose sight of what we’re putting together 
here. Accordingly, 1 must respectfully pose to you and your distinguished colleagues a 
question of overriding concern to me. You can call it “food for thought.” 

I’ll state it as simply as 1 can. As we rush headlong into creating a Postal Service 
that walks, talks and otherwise operates like a public corporation, are we truly crafting an 
entity that has a genuine chance of survival? More to the point, Mr. Chairman, what 
commercial enterprise in this country would remain in business long if its officers had to 
operate under a host of federal statutes governing the types of products and services it 
could offer and at what price, and under the watchfiil eye of-^l at the same time — a 
Board of Governors or Directors, a Postal Rate or Regulatory Commission, an Inspector 
General and, with all due respect, a congressional oversight committee or two? 1 pray 
you know the answer to that question. 

Thank you, Mr. Chairman, and members of the Subcommittee. It is always a 
privilege for me to represent the first-line managers of the Postal Service whose 
unwavering belief in the future of postal service in this great country may be summed up 
with three words: affordable, competitive and universal. 

I’ll be happy to take your questions. 
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Mr. McHugh. I think to President Palladino’s last comment, as 
you read it into the record, I would simply say and respond with 
another question. What commercial enterprise continues to operate 
under the same set of regulations, guidelines and mandates that it 
did nearly three decades ago? What we’re faced with here is the 
U.S. Postal Service is, indeed, that kind of enterprise. 

The road to hell, as I said in the past, and I didn’t make this 
up myself as you know, is paved with good intentions. Recognizing 
that, the intention has always been at the core of this to preserve 
and to ensure the continuation of the kinds of services that Presi- 
dent Carrico, particularly, raised in his testimony a few moments 
ago. That provision in places like Pierrepont Manor, and what a co- 
incidence you mentioned that first, I was stuck by that, and in 
places like Philadelphia, PA. 

I go to a small post office when I’m home every day. Mary Ann 
Aubin, the postmaster, is an important part of that community and 
does a terrific job. I have a perspective and place a value on that 
that may or may not be unique. I suspect it isn’t. I suspect most 
Americans view their postal employees and view the postal workers 
almost as a part of their family because they see them with such 
frequency. 

And I think that’s reflected in the polling data. Politicians do in- 
deed pay attention to polling data. We only tend to talk about the 
ones we like, but clearly the vast majority of Americans have a 
great deal of admiration for what you do and who you are. We re- 
spect that and not only respect it, we would want to make every 
effort to continue it. 

But I think, as you know, the pressures that the Postal Service 
is coming under, and the pressures we know are down the line 
with respect to new types of communications, are really going to 
demand some kind of change. Whether we do it in H.R. 22 in an 
atmosphere of relative calm, or whether we do it, as occurred back 
in the 60’s, in an atmosphere of crisis is our choice. And we’ll see 
which path we’ll choose. 

But let me just ask you to comment on the few of the specifics 
that you mentioned both as you presented your summary and your 
written testimony, because the comments that you made, I think, 
are important ones. I want to be able to reconcile on the record 
what we believe is not just the intention, but the effects of H.R. 22, 
versus what you interpret and you have stated some concerns. 
President Cinadr, for example, you just said that this bill could be- 
come a vehicle by which we undercut the provisions and the forces 
of the 1970 act. I was curious, the “basic principles,” I believe is 
the phrase you used. Could you explain or kind of expound, or ex- 
pand upon rather, on what provisions of the 1970 act do you think 
were jeopardized? Because if that’s the case, we indeed need to 
take a very careful look at that. 

Mr. Cinadr. Well, I think it reflects on the universal service re- 
quirement, that the Post Office is unique in having that responsi- 
bility. I am concerned about how the funding of the private cor- 
poration would affect universal service. And I believe you did ad- 
dress that issue with the prior panel, with the Postal Rate Com- 
missioners. So, as you are well aware, I prepared this testimony be- 
fore knowing what they were going to say. 
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Mr. McHugh. Right. So am I hearing, and that’s totally fair if 
it’s true, that you learned some things that at least lessened or 
narrowed that concern? 

Mr. CiNADR. Yes. 

Mr. McHugh. OK. Well, good. All of you, all of the presentations 
in one way or another, some a little hit more directly than others, 
voice again concern about how this bill may, the phrasing used, 
“re-regulate” or “regulate” the Postal Service as it does not cur- 
rently exist. Concerns, understandably, about turning over to non- 
postal individuals control of issues like pay, and employee working 
conditions, and such, that would be enormously troubling to me as 
well. 

And I very much would want to meet those concerns. So I’m won- 
dering if you could define for us some of the specific parts of the 
bill that you think do that so that we could take a further look at 
those? President Carrico. 

Mr. Carrico. Could you clarify your question please? 

Mr. McHugh. Well, all of you had said that the bill could re-reg- 
ulate and as another step put non-postal people in control of issues 
like employee wages. For example. President Cinadr says we could 
penalize postal employees in some aspects of H.R. 22. 

I’m just trying to understand if you are concerned about that 
happening, and I don’t have a problem with that. Change is always 
an issue for concern. If it is a matter of your being troubled by 
doing it differently and possibly something happening bad. I’m 
Irish Catholic, I know how that works. I sit home and think about 
that every night. 

However, if there are specific provisions of this bill that in your 
view, for example, as was stated, gives further control of the Con- 
gress to meddle, as President Carrico suggested in his testimony, 
to meddle in the Postal Service, that’s not our intent. If there are 
provisions in the bill where we can go in and alleviate your con- 
cern, we want to do that. So I’m just trying to pinpoint 

Mr. Carrico. I see what you are getting at now. Yes. I believe 
there is a problem with the PRC appropriation. I think we can 
springboard off Chairman Gleiman. Chairman Gleiman really is 
the watch dog and I think he’s done that very well. 

I have some concern that if the bill authorizes congressional ap- 
propriations, more congressional micromanagement would result. 
And I don’t think that’s anything that we need. The PRC is doing 
a great job protecting our interests there right now. 

Mr. McHugh. So the provision of the bill that calls for a change 
in how the Postal Rate Commission receives its funding, currently 
it comes through the Postal Service, we would now have it as an 
appropriation from Congress, concerns you because you think Con- 
gress could then use that to control the Postal Service? 

Mr. Carrico. Well, I think that’s what the Postal Reorganization 
Act in 1970 did was it took it out of the hands of Congress. Now 
it seems to me like this part wants to come back in. That also could 
make funding and different appropriations become more political 
and our competition could use their political clout to drive a wedge 
in there. 

Mr. McHugh. But that happens right now. You need only to go 
to last year to see that, under the Postal Treasury Appropriations 
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bill, a provision was presented to affect everything from your pack- 
and-send to international mail and the international postal union. 
So I understand what you are saying but I want you to be assured, 
and this isn’t of much comfort, that we’re not going to do anything 
worse to you under this bill than we already do. 

Mr. Carrico. And that concerns me. 

Mr. McHugh. And that appropriation to the PRC is not, as you 
understand, not a direct appropriation to the Postal Service, obvi- 
ously. 

Mr. CiNADR. Mr. Chairman. 

Mr. McHugh. Sure. 

Mr. CiNADR. I view my testimony as my opportunity to express 
to you and the other members of the committee what the concerns 
and the worries of my constituents are, and those are the post- 
masters of this country. And I defend postmasters of this country 
to the utmost. And if I sound too proud. I’ve spent 37 years in the 
Postal Service and I am very proud of what it has done, what it 
accomplishes, and what it continues to accomplish under the 
present set up. 

I am concerned on how that will change and what effect it will 
have on postmasters and the rest of the postal community. And the 
point I’m trying to make is that we are presenting a level view of 
the playing field, and I don’t see that when my competitors testify. 

Mr. McHugh. Well, as you will find, those who are on the other 
side of the fence in this equation are not particularly happy in all 
aspects of the bill either, which in this town means that maybe 
we’re on to something. But, first of all, you have not only every 
right but every reason to be very proud of nearly four decades of 
service in the Postal Service. Those of us who are in politics wish 
we had half as much to be proud of as you do. 

And I do not for a moment, gentleman, question not only again 
your right but your responsibility to view concerns that are held by 
your members. You’ve all done that very, very well, and I commend 
you for it. The main point I wanted to make as I read your testi- 
mony is not objecting to the concerns you share, but trying to make 
it clear to you that if you have specific concerns in the bill that we 
can talk about and address, we want to do that. Because, and let 
me narrow it, my objective is much along the lines of yours, to en- 
sure that universal service at a uniform price continues as it has 
in the past. 

So that when I go to the post office in Pierrepont Manor, No. 1, 
it’s there and it’s open and No. 2, that I can receive the mail in 
the effective, efficient, affordable way I can today. I mean that’s the 
underlying premise here. 

So we want to be able to work with you. Where you have con- 
cerns of a specific nature, we would not just encourage you but 
plead with you to come with us and share those and we’ll do every- 
thing we can to work that out. That’s all I wanted to say on that. 
President Carrico, you look like you want to say something? 

Mr. Carrico. Yes. I would like to look at the double postage rule 
on the priority mail because I do have some concerns on that one 
also. And I guess my concerns, again, go back to rural America. 
Priority mail is a very popular product both in the cities, but pri- 
marily in the rural areas, because it does speed up the service. 
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It would be very easy for me to deliver 1,000 pieces in Wash- 
ington, DC, and make a pretty decent profit. But for me to deliver 
1,000 pieces in rural America, it would be very difficult to make a 
profit. Under the bill, I think there is a six-time postage rule which 
would make postage for priority mail go as cheap as $1.98. I think 
that could really have some devastating effects on some of the out- 
lying areas. And I think priority mail as a product that we know 
today would probably dwindle, if that were to occur. 

Mr. McHugh. I understand that. No. 1, I think it’s instructive 
that the Postal Service has not objected to that provision. And I 
think the reason is simply that, once you are through all the math 
calculations, the result of that is that it puts into play only 3 per- 
cent of the current monopoly business that you hold. 

But, most importantly, and I think if you went and talked to the 
Postmaster General and others, the reason they support that 3 per- 
cent that it puts into play, it doesn’t mean you are going to lose 
it, just that there is now open competition on that 3 percent. That 
in return for that they receive a substantial menu of competitive 
tools that they now don’t enjoy. So you know 

Mr. Carrico. It’s a tradeoff. 

Mr. McHugh. It is. And I’m not trying to shoot down the Postal 
Service’s position here, but any time you can retain 97 percent of 
what you got and get back quite a bit in return, that’s a probably 
pretty good deal. And it’s probably what we’re going to hear as 
some of the opposition to this bill, but I won’t tell them, if you 
don’t. OK? But I understand your concerns, I think. 

We, I should note, have been joined by Representative Danny 
Davis, from the great State of Illinois, who has been a loyal and 
very productive member of the subcommittee, and we welcome him 
back this year. I would, at this time, yield to the ranking member, 
the gentleman from Philadelphia, Mr. Fattah. 

Mr. Fattah. Thank you very much. I’m trying to see if we can 
just identify — let me start here. I know we all have a tremendous 
amount of appreciation for the work and labor that’s been put into 
developing H.R. 22 to this point. But we still need to understand 
where there are disagreements or concerns, because to the degree 
that this train leaves the station, you know, it is something that 
your Members are going to have to live with and the public is going 
to have to live with for a very long time. 

So I’m going to see if we can crystallize, to whatever degree it’s 
possible, some of these issues. Now, as I stated in my opening 
statement, and I think that is a concern of the chairman, this ques- 
tion of universal service and whether or not there is anything in 
H.R. 22 that creates concerns, legitimate concerns down this road, 
that somehow the Postal Service requirement and burden in terms 
of universal service would be infringed upon in any way, shape or 
form. 

So I’d like to see if each of you would just make a comment on 
your view, relative to the universal service and the reforms or the 
changes as outlined in H.R. 22. Let’s start with President Cinadr. 

Mr. Cinadr. The problem I see is, again, how the funds if this 
private corporation is set up, how they would be used. And when 
I look at how funds are used in private corporations today, I see 
much the same testimony that Mr. Gleiman gave, that is that part 
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of those funds are used to, obviously, pay back stockholders or 
shareholders, and part of them are used to reward the successful 
employees of that company. And, as I’ve stated before, if the bill 
is going to address the other use of that fund to support the infra- 
structure, then I believe that would be the correct way to go. 

Mr. Fattah. The requirement in the bill, as drafted, first things 
first, is that there would be a study done to determine the param- 
eters about what should be universal service. 

Mr. CiNADR. OK. Maybe the biggest problem with testifying here 
today was my information was that this bill was in a state of flux 
or very fluid. And that’s why I have pointed out the main concerns 
of postmasters, rather than getting into specifics of the bill. 

Mr. Fattah. I understand. 

Mr. CiNADR. OK. 

Mr. Fattah. Do you have any other comments. President 
Cinadr? 

Mr. Carrico. My only concerns are that when you are talking 
government agency and the private sector, the private sector is 
going to go where the money is. And if they take that part of the 
market and just leave rural America, my concerns are really what’s 
going to happen to the postage rates. I think the way it is ad- 
dressed on universal service, you guys are on top of that. 

I don’t have a problem with that part of it but that’s something 
that we always need to be aware of And I know earlier in the testi- 
mony we talked about airline deregulation and what that’s done to 
rural America. Those are things, the potential is out there, but I 
don’t have great concerns. I know you guys are aware of those. 

Mr. McHugh. Vice President Keating. 

Mr. Keating. I don’t have anything to add to that, no. 

Mr. McHugh. OK. Thank you. 

Mr. Fattah. I yield. 

Mr. McHugh. Thanks, gentlemen. Mr. Davis. 

Mr. Davis. Thank you very much, Mr. Chairman. Mr. Palladino, 
you mentioned 

Mr. Keating. Mr. Palladino is not here. My name is Ted 
Keating, I’m representing Mr. Palladino. 

Mr. Davis. OK. In Mr. Palladino’s testimony he mentioned con- 
cerns about labor management relationship and the various sum- 
mits that netted perhaps some results. That still constitutes a big 
part of the discussion and a big part of the problem. Do you have 
any suggestions or recommendations in terms of how some recourse 
of movement toward solution could be built into the legislation that 
we’re discussing? 

Mr. Keating. Not directly into legislation, sir. But I believe we 
commented in President Palladino’s testimony that the summit, 
which I believe was Congressman McHugh’s idea, seems to be 
working. 

I give you the background that I’ve only been in this position for 
6 months, so I’ve only been to meetings that took place in that last 
6 months. But I have seen signs of progress. And the very fact that 
you have management organizations, the Postal Service, and all of 
its respective unions sitting at the table together, that’s the direc- 
tion to go and I believe we should continue that. 
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Mr. Davis. Let me just ask one of the other gentlemen. I also got 
this notion that training requirements may have something to do 
with the level of difficulty that’s being experienced, and especially 
for management personnel or supervisory personnel. 

Mr. CiNADR. I’m not sure where you are going with that, but I 
would say that my personal experience with the summit meetings 
is that, again, I would compliment the chairman for that idea. I 
think it is working, we are making progress, that we do need to 
take the lessons that we are learning from the summit meeting and 
possibly utilize them in the structure of the Postal Service, in par- 
ticular with the Board of Governors. 

Mr. Davis. Go ahead. 

Mr. Carrico. I do think that the summit process is a system 
that’s bringing us together. I probably share a different view than 
either of my colleagues. If there is one item that affects post- 
masters that keeps us apart right now, it’s the pay system, the way 
we consult — and we use the word “consult” because I get chastised 
if I use the “N” word, “negotiate” — because we don’t have any real 
power to determine the basis of our pay systems. 

Back in 1970, NAPUS was the only organization that supported 
postal reorganizations. And as a result of that, we are the only or- 
ganization that does not have some kind of third party intervention 
in pay consultations. I say “we,” I mean the postmasters are the 
only party that does not have some kind of third party interven- 
tion. At the last pay talks, it’s the first time in history that post- 
masters did not reach a pay agreement. And there is so much ill 
will out there as a result of that, that it’s tearing us apart. The pay 
package that they imposed on, especially, our lower level post- 
masters did not do what it was supposed to do. They said they 
wanted a teamwork incentive program. And they provided a pro- 
gram called EVA that rewards the people at the top tremendously, 
several thousands of dollars. And then at the very bottom end of 
the scale, the people who are doing the work, they may get a couple 
of hundred dollars. 

The whole pay system needs to be looked at as far as managers. 
Through the summit process, I did ask for mediation. And I’ve been 
in the dog house with headquarters ever since. But I’ve asked, 
through Congressman McHugh’s office, that GAO look at that pay 
practice. And you are doing that, and I thank you for that. I know 
it’s not going to be 100 percent my way and it doesn’t have to be 
that way, but it needs to really be looked hard at. 

Mr. Davis. Let me ask either one of you gentlemen, there is a 
lot of conversation about price caps. And, of course, many people 
think that when you talk about price caps that you are also talking 
about wage caps, that you can’t go up one way unless you are going 
up the other way. Could you respond to the impact you feel that 
price caps may have on the ability to bargain wages? 
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Mr. Keating. Speaking for my organization, I’m not sure it’s rel- 
evant. I don’t have a concern in that area. 

Mr. Carrico. I think I would echo that too, that price caps prob- 
ably more affect our colleagues in the unions more than they do us. 

Mr. Davis. So you have no real concerns about the price cap no- 
tion. Thank you. Thank you very much, Mr. Chairman. 

Mr. McHugh. Thank you, Mr. Davis. 

[The prepared statement of Hon. Danny K. Davis follows:] 
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statement of Danny K. Davis 
HR 22 Postal Reform Hearing 
February 11, 1999 

I would first like to thank Chairman McHugh for recognizing me 
and allowing me the time to speak on this important matter, HR 
22, the Postal Reform Act. This is one of the biggest measures 
aimed at “reforming” or “revamping” if you will the United States 
Postal Service. I would also like to thank all of our witnesses for 
taking the time out to come before us today. I am very 
interested in hearing from all of you and engaging in a sort-of 
“information sharing” process 

Last year, we passed out of this subcommittee an amended, HR 
22, and I am pleased to know that the Postal bill dropped in the 
106'*' by Chairman McHugh reflects those changes. The 
amendments I offered last year seek to reflect some of my 
highest priorities as a Member of this Sub-committee as well as 
a Member of this body. Those amendments addressed the issue 
of jobs, good jobs — union jobs and how they relate to displaced 
workers as a direct result of privatization and/or the improved 
technology of the USPS; I also addressed the issue of a fair and 
reflective diverse workforce in all aspects of the Postal Service — 
especially in Senior Executive level positions; and finally, supplier 
diversity — those companies that do business with the Postal 
Service. 

At the heart of this bill, as this committee deliberates on how to 
make the postal service “compete” more efficiently as a 
governmental entity with its “corporate competition” — if you will . . 

. I want to caution and remind my colleagues, let’s not get away 
from what the Postal Service’s number one priority ought to be — 
Delivering mail to the consumer — efficiently and effectively. This 
means ensuring that urban and rural can get the mail for the 
same price and at the same time. 
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Delivering the mail to the elderly man that lives in rural Arkansas 
and counts on his letter from his grandson has got to be just as 
important as getting that mail overnight from the gold coast in 
downtown Chicago to Washington, D.C. This, I submit, is the 
fundamental business of the United States Postal Service and 
should be the most important to maintain. 

Thank you very much and I yield back the balance of my time. 
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Mr. McHugh. Gentleman, I appreciate your being here. And at 
the risk of being incredibly repetitive, nevertheless. I’ll say it again. 
As you go through this and you do have specific concerns, as those 
understandable and very legitimate general concerns crystallize, as 
I hope they won’t but as they may, that you feel free to come to 
us and try to see if there is some way that we can work through 
those. 

To Vice President Keating, I would tell you that no representa- 
tive of the National Association of Postal Supervisors has done as 
good a job as you. I would tell you that but your president, Vince 
Palladino, has come into the room and I wouldn’t dare say that be- 
cause of the great job he has done. 

Mr. Fattah. Could I just ask a quick question? 

Mr. McHugh. Sure. 

Mr. Fattah. President Carrico. At this point in time, universal 
service, as you understand it to be maintained by the Postal Serv- 
ice, means what? 

Mr. Carrico. Universal service means that each and every com- 
munity would maintain a post office, that they would maintain fre- 
quent delivery just like we have now. I don’t feel that people should 
be penalized for living in rural America, that they are entitled to 
the same service that is given to the 

Mr. Fattah. The same service at the same price? 

Mr. Carrico. Yes. 

Mr. Fattah. Thank you. 

[Additional questions submitted for the record to Mr. Carrico and 
Mr. Cinadr follow:] 
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Questions 


Panel Three - Postal Management Organizations 


Q. A recent AP poll stated that three-fourths of Americans believe the 
postal service is doing an excellent or good job. Will the general public, 
the “Aunt Minnies” of the country' support H.R.22? What’s in it for 
them? 

The AP poll went on to say that the cost of stamps is too much. 
Any idea how much Aunt Minnie will pay for postage under H.R. 22? 


Q. If we were to enact H.R. 22 today, as currently written, how would 
postal jobs and servifces be impacted? 


Q. How will the postal service address collective bargaining and 
wage issues rmder H.R.22? 


Q. Last month the GAO issued a report describing the major 
performance and management challenges that need to be addressed if 
the postal service is to sustain performance and remain competitive into 
the 21st Century. 

In what ways can the postal service further reduce costs and what 
savings can be realized from the ways you have mentioned? 


Q. Can we in the Congress provide the postal service greater 
flexibility to set rates and offer new products quickly, without the 
establishment of a new price cap rate setting mechanism and the 



244 


creation of a Private Law Corporation? If not, why not? If so, how? 


Q. The postal service is grappling with labor-management issues, the 
challenges on containing costs, the need to better protect revenues, the 
need to implement reliable indicators of postal performance and risks 
from Y2K computer problems. Can we expect the postal service to 
address all these very serious matters and be subject to the type of postal 
reform envisioned in H.R.22? 


Q. Commissioner Goldway, in her testimony, makes a number of 
very laudable comments and suggestions relative to postal reform. I 
would like your reaction to some of her thoughts: 

“H.R. 22 should rely more on the advantages of competition than 
protecting the marketplace from possible postal service competition. 

H.R. 22 should encourage the postal service to be more efficient 
and iimovative. 

I would propose loosening the definition of postal product in H.R. 
22.. ..to allow for product innovation where there is a nexus to postal 
operations, and where the postal service can show that the new product 
will benefit from postal service scale or scope economies. 

We should not curtail the ability of the postal service to be 
innovative just because of its size. As the Supreme Court has said, Tow 
prices benefit consumers regardless of how those prices are set, and so 
long as they are above predatory levels, they do not threaten 
competition.’ Further, it has said, ‘it is in the interest of competition to 
permit dominant firms to engage in vigorous competition, including 
price competition.” 
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What is your reaction to these excerpts of Commissioner 
Goldway ’s testimony? 

Q. Should Congress provide more of a public oversight role to assist 

the postal in better controlling costs and improve productivity? 

Q. Do we need to pass H.R. 22 to effect postal reform or can we work 
within the existing statute to bring about changes and improvements in 
postal structure and operations. If so, be more specific. 

Q. Currently, postal workers participate in the Federal Employees’ 
Health Benefits Program (FEHBP) and in the Federal Civil Service 
Retirement program. What happens to postal worker’s health and 
retirement benefits under the Private Law Corporation? 
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Ted Carrico, President of the National Association of Postmasters of the 

United States 

Responses to follow-up Questions 
Postal Subcommittee Hearing of February 11, 1999 


1 . The deep reservoir of public support for the Postal Service is attributable to the efforts that its 
employees make to provide letter and package services to the entire country in nondiscriminatory 
way. To the extent that H.R. 22 does not erode the financial support for universal postal services 
“Aunt Minnie” will not oppose postal modernization. However, residential postal patrons and the 
mailing community will not support legislation that will undermine the Postal Service’s capability 
to continue offering the type and quality of Postal Service to which they have grown accustomed. 

I strongly disagree with the AP respondents who asserted that postage rates are too expensive. 
The U.S. has the largest number of delivery points in the world. These points include urban, 
suburban and rural addresses. Nonetheless, the U.S. has the most efficient and reliable postal 
service in the world. Furthermore, postage rates remain one of the least expensive in the world. 


2. As the Postmasters have stated in our prepared testimony, we are actively engaged in helping 
to improve the legislation so that, if enacted, H.R. 22 would not adversely affect postal service 
jobs and services. 

3. Postmasters do not currently enjoy collective-bargaining or any type of third-party 
intervention. Therefore, this question does not directly apply to us. However, NAPUS urges 
Congress to provide the same wage, benefit, and working-condition protections that are 
guaranteed to other management-level employees of the Postal Service. 

4. Postmasters will continue to work with postal management to explore unrealized efficiencies 
that can be accomplished without jeopardizing service to our patrons and the mailing community. 
Staff positions could be trimmed and the savings put back into operations. 

5. Price indexation is the simplest way of assuring the mailing community of rate predictability. 

At the same time wide rate bands in which the Postal Service may set rates provide the Postal 
Service the price flexibility in needs to remain viable in the dynamic communications marketplace. 

The establishment of the Postal Private Law Corporation creates many very valid questions as to 
the status of employees who work for that institution, including its impact upon employment 
within the U.S. Postal Service. Postmasters look forward to working with the Committee to help 
resolve these concerns. 

6. I believe that Congress must balance the needs of the different interests within the mailing 
community (e.g., residential patrons, business mailers, nonprofit organizations, etc.). Clearly, the 
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Postal Service needs to respond more quiddy to the dynamic communications market. The 
Service needs to respond new market demands, as well as respond to price aggressively 
competitive products. H.R. 22 provides a reasonable framework for accomplishing this goal. 

7. Commissioner Goldway captures the ess^ce of why the Postal Service must be innovative, 
and requires the tools to develop and market new postal products unencumbered by intervention 
from for-profits competitors of the Postal Service. Nonetheless, Postmasters would be very 
cautious about any fiirther loosening of the private express statutes. 

8. Congress oversight is not the issue. Periodically, Congress should conduct responsible 
oversight of the Postal Service. After all, the Postal Service is the only player in the 
communications and delivery market who operates as a public service - not to make a profit for 
its shareholders. 

9. There are a number of statutory impediments that preclude the Postal Service from operating 
in the most effective fashion. For example, the law prohibits the Postal Service from providing 
volume discounts to large mailers, including the federal government, 

10. We would support employees of the PLC retaining the status as employees of the Postal 
Service, under the supervision of Postmasters. 
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Questions 


Panel Three - Postal Management Orpankations 


Q. A recent AP poll stated that three-fourths of Americans believe the 
postal service is doing an excellent or good job. Will the general public, 
the “Aunt Minnies” of the country support H.R.22? What’s in it for 
them? 

The AP poll went on to say that the cost of stamps is too mnrti 
Any idea how much Aunt Minnie will pay for postage under H.R. 22? 


Q. If we were to enact H.R. 22 today, as currently written, how would 
postal jobs and services be impacted? 


Q. How will the postal service address collective bargaining and 
wage issues under H.R.22? 


Q. Last month the GAO issued a report describing the major 
performance and management challenges that need to be addressed if 
the postal service is to sustain performance and remain competitive into 
the 21st Century. 

In what ways can the postal service further reduce costs and what 
savings can be realized from the ways you have mentioned? 


Q. Can we in the Congress provide the postal service greater 
flexibility to set rates and offer new products quickly, without the 
establishment of a new price cap rate setting mechanism and the 
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creation of a Private Law Corporation? If not, why not? If so, how? 


Q. The postal service is grappling with labor-management issues, the 
challenges on containing costs, the need to better protect revenues, the 
need to implement reliable indicators of postal performance and risks 
from Y2K computer problems. Can we expect the postal service to 
address all these very serious matters and be subject to the type of postal 
reform envisioned in H.R.22? 


Q. Commissioner Goldway, in her testimony, makes a number of 
very laudable comments and suggestions relative to postal reform. I 
would like your reaction to some of her thoughts: 

“H.R. 22 should rely more on the advantages of competition than 
protecting the marketplace from possible postal service competition. 

H.R. 22 should encourage the postal service to be more efficient 
and innovative. 

I would propose loosening the definition of postal product in H.R. 
22. ...to allow for product innovation where there is a nexus to postal 
operations, and where the postal service can show that the new product 
will benefit from postal service scale or scope economies. 

We should not curtail the ability of the postal service to be 
innovative just because of its size. As the Supreme Court has said. Tow 
prices benefit consumers regardless of how those prices are set, and so 
long as they are above predatory levels, they do not threaten 
competition.’ Further, it has said, ‘it is in the interest of competition to 
permit dominant firms to engage in vigorous competition, including 
price competition.” 
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What is your reaction to these excerpts of Commissioner 
Goldway’s testimony? 

Q. Should Congress provide more of a public oversight role to assist 

the postal in better controlling costs and improve productivity? 


Q. Do we need to pass H.R. 22 to effect postal reform or can we work 

within the existing statute to bring about changes and improvements in 
postal structure and operations. If so, be more specidc. 

Q. Currently, postal workers participate in the Federal Employees’ 
Health Benefits Program (FEHBP) and in the Federal Civil Service 
Retirement program. What happens to postal worker’s health and 
retirement benefits under the Private Law Corporation? 



251 


Joseph W. Cinadr’s answers on HR 22 to the 
Questions 

Panel Three - Postal Management Organizations 
April 2, 1999 


I believe most “Aunt Minnies” will remain silent on HR 22. The most vocal parties will 
continue to be USPS competitors - UPS, Fed Ex, Coalition Against Unfair USPS 
Competition, etc. If USPS loses $17 billion in first class revenues and if the postal 
service is not allowed to fairly compete in Express, Priority and parcel post services, rural 
“Aunt Minnies” will be screaming in protest of higher rates and the injustice done to 
them. We should all be well aware of UPS’s surcharges for residential and rural delivery. 

I believe the postal service would be faced with severe loss of revenue which would 
result in cuts in expenses and in total employment. Service would be adversely affected 
and universal service would be a memory. 

I believe two year agreements were recently achieved with the American Postal Workers 
Union and the Mail Handler’s Union due to rmcertainty of economic conditions and 
predicted first class declining mail volumes. As I cited above, employment would be 
seriously affected. And service would probably suffer. 

Continue automation and robotics program to eliminate repetitive duties and lifting 
requirements. According to published figures, USPS past efforts (1987-1996) have 
enabled the postal service to handle 19% more mail volume with only a 10% increase in 
total work hours - a total savings of 57 million work hours. 

Yes, give that authority to set rates and introduce new products to the Postal Board of 
Governors (directors). They do not need additional oversight. They are all wise in the 
functions of private industry. And understand the marketplace. They are knowledgeable 
and accoimtable. USPS needs more fi'eedom to provide new products and services, not 
more control. Do competitors have to wait nine months to raise prices? Creation of a 
private law corporation and its related anti-trust liabilities would adversely affect postal 
revenues and increase and increase cost to consumers. No one can predict how the courts 
will interpret these proposals. 


Continued next page. 
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The postal service is capable of meeting all present challenges. If USPS is granted the 
authority to volume discount prices - a practice already used by their competitors - USPS 
will be able to meet future challenges. 

I believe Commission Goldway presents an intelligent and insightful view of the present 
and fiiture postal service. I wish her continiied success in her service as commissioner 
and beyond. (See recommendation for question #5.) 

No, I believe the rate commission is a waste of my and every other rate payers money. 

The Board of Governors have oversigjit responsibilities. The postal service already 
provides oversite reports to the Congress and the President, Why are we regulating the 
regulators? 

1 would like to see two changes - volume discount pricing, and fact-finding for 
postmasters. 

Good question. I’m sure USPS’s current employees would like to know. I believe 
grandfathering present employees might be the best option for FEHBP, CSRS and FERS 
coverage’s. 


Prue;cuiadr:HR22questions 
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Mr. McHugh. Well, I stand corrected. My old ears heard “Vince 
Palladino” and apparently Vince Sombrotto has come in. So my fee- 
ble attempt at humor didn’t even come close. 

Mr. Keating. Mr. Chairman, they are both from New York so 
you probably couldn’t tell the difference. 

Mr. McHugh. Well, we’re delighted that Vince Sombrotto is with 
us, but remain sorry that Vince Palladino is not. But, again, thank 
you all very much for being here, and we look forward to continue 
working with you. 

Mr. &:ating. Thank you, Mr. Chairman. 

Mr. McHugh. Last, certainly not least, the four unions. The 
American Postal Workers Union, President Moe Biller; as I just 
said. President Vince Sombrotto, National Association of Letter 
Carriers; President William Quinn, the National Postal Mail Han- 
dlers Union; and President Steve Smith, the National Rural Letter 
Carriers Association. 

As we’re changing placards and drawing those up, we’ll take 
about a 40-second break here. 

[Brief recess.] 

Mr. McHugh. If you’ll stand. I’ll administer the oath now. 

[Witnesses sworn.] 

Mr. McHugh. Let the record show all four presidents responded 
affirmatively to the oath. Gentlemen, welcome. We thank you very, 
very much for being here and we look forward to your comments. 
Here, too, I have read all of your prepared testimony and we will 
submit into the record in its entirety those submissions. I would 
ask if you could summarize them today. And, as in the past, we’ll 
go by order of the announcement. 

President Moe Biller, welcome. Good to see you, how have you 
been? 

Mr. Biller. Pretty good. A little injured knee, that’s all. I broke 
my hearing aid, so be careful. 

Mr. McHugh. You injured your hearing aid? 

Mr. Biller. I injured my knee and broke a hearing aid. 

Mr. McHugh. Oh. I need a hearing aid, apparently. Well then, 
if I say bad things about you. I’ll do it quietly. We’re truly pleased 
you are here and, please, the floor is yours. 

STATEMENTS OF MOE BILLER, PRESIDENT, AMERICAN POST- 
AL WORKERS UNION, AFL-CIO; VINCE SOMBROTTO, PRESI- 
DENT, NATIONAL ASSOCIATION OF LETTER CARRIERS; WIL- 
LIAM QUINN, PRESIDENT, NATIONAL POSTAL MAIL HAN- 
DLERS UNION AFL-CIO; AND STEVE SMITH, PRESIDENT, NA- 
TIONAL RURAL LETTER CARRIERS ASSOCIATION 

Mr. Biller. Mr. Chairman, members of the subcommittee. I’m 
pleased to appear again before you today to represent the views of 
the 361,000 members of the American Postal Workers Union, AFL- 
CIO on the subject of postal reform and your latest proposal for re- 
form, H.R. 22. 

May 8th of this year, I will begin my 63rd year in postal activity, 
and 68 years in the trade union movement. Mr. Chairman, I want 
to make it clear that I greatly appreciate the sincere effort and con- 
cern you have brought to bear on this difficult topic. Unfortunately, 
as has been true with respect to similar bills that were introduced 
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in the last session of Congress, we still have several fundamental 
problems with H.R. 22, and therefore cannot support this legisla- 
tion that was introduced unless these matters are corrected. 

Our objections have been expressed many times before. The bill 
continues to have a pre-fixed formula specifying a rate cap on non- 
competitive mail. Unlike the telecommunications industry or other 
industries which have tried this form of regulation, the Postal 
Service remains a labor intensive operation. 

From our perspective, this means that if there are unanticipated 
adverse changes and expenses, market demand, or competition, the 
Postal Service’s sole recourse, if it is to stay within the cap is to 
impose concessions on its workers. We cannot be sure whether such 
concessions will take the form of wage and benefit give backs or 
harsher working conditions applied for the purpose of achieving 
greater output. 

But we can be sure that in a labor intensive industry, a price cap 
inevitably pushes downside risk of adverse changes in price or mar- 
ket conditions onto workers while, as has been true over the last 
several years, the upside benefits of low inflation and a growing 
economy are retained by mailers and managers. We cannot acqui- 
esce to the creation of this sort of scenario. 

I am pleased to report to you that we recently reached and rati- 
fied a collective bargaining agreement with the Postal Service. This 
is the first such agreement reached without resort to interest arbi- 
tration in over 11 years. The contract was overwhelmingly ratified 
by 64 percent of the APWU membership. It was not easy and both 
sides worked hard to resolve a number of complex issues. 

The wage bargaining was, of course, the most difficult problem, 
given the uncertainty and volatility of the worldwide economy. I 
cannot imagine how we could have worked our way through all of 
these problems if, in addition to everything else on the table, we 
had to factor in the potential impact and risks associated with a 
congressionally imposed price cap on mail services. 

Indeed, it is clear to me that the existence of an external formula 
shifting downside risk of market and material changes onto work- 
ers will make voluntary agreements, such as the one we just 
achieved, far less likely and interest arbitration the inevitable 
norm. 

While the price cap issue is our most fundamental concern, it is 
not our only concern. We continue to object to the bill’s specifica- 
tion, in Section 503, that a letter may be carried out of the mail 
stream when the amount paid for private carriage is at least six 
times the postage for the first ounce of First Class Mail. While I 
recognize that the floor for private carriage is higher than in pre- 
viously introduced legislation, the fact remains that the proposal is 
obviously the first step toward postal privatization. Indeed, former 
Postmaster General Marvin Runyon stated that this proposed roll- 
back of the Private Express statutes places $4 billion of the USPS’ 
First Class Mail market at risk. 

Under the present format of the bill, the impact of this loss of 
revenue will inevitably be borne by workers. Beyond the impact on 
our members, though, allowing USPS’ competitors to skim the 
cream off of a major piece of the USPS’ market, in the way pro- 
posed by H.R. 22, will obviously jeopardize the Postal Service’s ca- 
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pacity to provide universal mail service at uniform rates. Universal 
postal service is a fundamental feature of American life and we 
cannot endorse any proposal which places it in jeopardy. 

Finally, we believe the proposed study of labor-management rela- 
tionships in the Postal Service by the National Academy of Public 
Administration, set forth in Section 601, is totally unnecessary. If 
the goal here is to improve labor-management relationships in the 
USPS, I would submit that we have made a quantum leap in that 
area through the recent APWU-USPS contract. This contract was, 
for the first time since 1987, agreed to by both parties, without the 
interference of an outside arbitrator. 

If you think this is insignificant, then please allow me to share 
with you the following from the Washington Post, on January 9, 
1999. “I am delighted with the outcome,” Postmaster General Hen- 
derson said, “This is an agreement that is clearly in the best inter- 
ests of our employees and all of America.” Henderson added, “My 
hat’s off to Moe Biller, and his negotiating team, and our negoti- 
ating team for having the patience and the forbearance to bring a 
long, hard set of talks to conclusion.” 

Labor-management relationships in the USPS have been studied 
to death. We are presently involved in ongoing work with the Fed- 
eral Mediation and Conciliation Service to resolve long term prob- 
lems. And that agency, at least, has the benefit of direct experience 
with resolving labor-management conflict. I see nothing to be 
gained by inserting yet another outside party into this mix. 

Time has shown that we all do best when our efforts are focused 
on improving the collective bargaining relationship and our mutual 
capacity to resolve problems. A Republican American President 
with traditional conservative views, Richard M. Nixon, understood 
this when he approved collective bargaining in the Postal Reorga- 
nization Act of 1970. His insight is equally valid today. 

To be sure, consistent with the overall goal of H.R. 22, we are 
interested in authorizing the USPS to enter into new markets and 
to compete in them. Our union has, in fact, agreed to certain com- 
petitive projects with respect to work that has been contracted out. 

However, the price exacted by the bill for allowing us to compete, 
price caps in the USPS’ major markets and yet another rollback of 
the Private Express statutes, is too high. Based on this, and not- 
withstanding its many constructive elements, we cannot support 
H.R. 22. 

Mr. Chairman, that concludes our testimony. I would be pleased 
to answer any questions you or other members of the subcommittee 
may have. 

Mr. McHugh. If I get a letter from Richard Nixon, will you sup- 
port it? 

Mr. Biller. I’ll get you that letter. 

[The prepared statement of Mr. Biller follows:] 



American Postal 
Workers Union, AFUSIO 

Moe Biller, President 
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Washington, DC 2000S 
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Mr. Chainnan and Members of the Subcommittee, I am pleased to appear again before you 
today to represent the views of ihs 361 ,000 members of the American Postal Workers Union, AFL- 
CIO, on the subject of postal reform and your ktest proposal concerning reform — H.R. 22. 

Mr. Chairman, I want to make clear that I greatly appreciate die sincere effort and concern 
you have brought to bear on this difficult topic. Unfortunately, as has been true with respect to 
similar bills that were introduced in the last session of Congress, we have several fundamental 
problems with H.R. 22 and, therefore, caimot support this legislation as introduced. 

Our objectioiK have been expressed many times before. The bill continues to have a prefixed 
formula specifying a rate cap on "non-competitive" mail. Unlike the telecommunications industry 
or other industries which have tried this form of regulation, the USPS remains a labor-intensive 
operation. From our perspective, this means that if there are unanticipated adverse changes in 
expenses, market demand, or competition, the Postal Service’ s sole recourse — if it is to stay within 
the cap — is to impose concessions on its workers. We cannot be sure whether such concessions wiU 
take the form of wage and benefit givebacks, or harsher working conditions applied for the purpose 
of achieving greater output. But, we be sure that in a labor-intensive industry, a price cap 
inevitably pushes downside risk of adverse changes in price or market conditions onto workers while 
— as has been true over the last several years — the upside benefits of low inflation and a growing 
economy are retained by mailers and managers. We cannot acquiesce to creation of this sort of 
scenario. 
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I am pleased to report to you that we recentiy reached and ratified a coUective-bargaming 
agreement wifii the Postal Service. This is the first agreement reached without resort to interest 
arbitration in over eleven years. The contract was overwhelmingly ratified by 64% of the APWU 
membership. It was not easy and both sides worked hard to resolve a number of complex issues. The 
wage bargain was, of course, the most difficult problem, given the uncertainty and volatility of the 
world-wide economy. I cannot imagine how we could have worked our way through all these 
problems if, in addition to everything else on the table, we had to factor in the potential impact and 
risks associated with a Congressionally imposed price cap on mail services. Indeed, it is clear to me 
that the existence of an external formula shifting the downside risk of market and material changes 
onto workers will make voluntary agreements, such as the one we just achieved, far less likely and 
interest arbitration the inevitable norm. 

While the price cap issue is our most fundamental concern, it is not our only concern. We 
continue to object to the bill’s specification in Sojtion 503 that a "letter" may be carried out of the 
mail stream when the amount paid for private carriage is at least six times the postage for the first 
ounce of first-class mail. While I recognize that the "floor" for private carriage is higher than in 
previously introduced legislation, the fact remains that the proposal is obviously the first step toward 
postal privatization. Indeed, former Postmaster General Marvin Runyon stated that this proposed 
rollback of the Private Express statutes places four billion dollars of the USPS’ first-class mail 
market at risk. Under the present format of the bill, the impact of this loss of revenue will inevitably 
be borne by workers. Beyond the impact on our members, though, allowing the USPS’ competitors 
to skim the cream off of a major piece of the USPS’ market in the way proposed by H.R. 22 will 
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obviously jeopardize the Postal Service’s capacity to provide universal mail service at tmiform rates. 
Universal postal service is a fimdamental feature of American life and we cannot endorse any 
proposal which places it in Jeopardy. 

Finally, we believe the proposed study of labor management relations in the Postal 
Service by the National Academy of Public Administration, set forth in Section 601, is totally 
unnecessary. 


If the goal here is to improve labor-management relations in the USPS, I woxild 
submit that we have made a quantum leap in that area through the recent APWU-USPS contract. 
This contract was— for the first time since 1 987— agreed to by both parties, without the interference 
of an outside arbitrator. 

If you think this is insignificant, then please allow me to share with you the following 
from the Washington Post on Januaiy 9, 1999: ’1 am delighted with the outcome," Postmaster 
General Henderson said, "This is an agreement that is clearly in the best interests of our employees 
and all of America." 

Henderson added: "My hat’s off to Moe Biller, and his negotiating team and our 
negotiating team for having the patience and tiie forbearance to bring a long, hard set of talks to 
conclusion." 
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Labor Management relations in tbe USPS have been studied to death. We are 
presently involved in ongoing work with the Federal Mediation and Conciliation Service to resolve 
long term problems — and that agency at least has the benefit of direct experience with resolving 
labor-management conflict. I see nothing to be gained by inserting yet another outside party into fins 
mix. Time has shown that we all do best when our efforts are focused on improving the collective 
bargaining relationship and our mutual capaci^ to resolve problems. A Republican American 
President with traditional conservative view^. President Richard M. Nixon, understood this when 
he approved collective bargaining in the Postal Reorganization Act of 1970. His insight is equally 
valid today. 

To be sure, consistent with the overall goal of H.R 22, we are interested in authorizing the 
USPS to enter into new markets and to compete in diem. Our union has, in fact, agreed to certain 
"competitive" projects with respect to work that has been ^ untracted out. However, the price exacted 
by the bill for allowing us to compete — price c^s in the USPS’ major markets and yet another 
rollback of the Private Express statutes — is too high. Based on this, and notwithstanding its many 
constructive elements, we cannot support H.R. 22. 

Mr. Chairman, that concludes our testimony. I would be pleased to answer any questions 
you, or other members of the subcommittee, may have. 
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Subcommittee Follow-up Questions (H.R. 22) 

1. What is the connection and or similarity between price caps in the 
telecommunications industry and price caps in the Postal Service? 

There are few similarities. The telecommunications sector has been privately owned and operated 
for over one hundred years. The Postal Service is not. Telecommunications labor unions are 
permitted to strike; the APWU is not. Price c<^s were not legislated upon the telecommunications 
indi^try, which permitted quick cessation and altmtion of price cap regulation in some cases. There 
is no consensus among experts in the telecommunications industry that price cap regulation has 
performed better than other forms of regulation, or for that matter, than deregulation. 

Unlike the telecommunications industry, the Postal Service is not a capital-intensive industry and 
thus is not suitable for price cap regulation. Despite the difference in capital-intensity, of the seven 
hundred local telecommunications carriers in the U.S., only a handful are price cap regulated. If price 
caps do not work for most telephone companies, then how will they work for the labor-intensive 
Postal Service? 

These points are explained as follows: 

Re gulated Industries with Technical Change. Capital-Intensity and High Productivity Growth Are 
Better Candidates for Price Caps 

The telecommunications sector has experienced strong productivity gains under both rate of return 
and price cap regulation. This telecommunications productivity growth has been fueled by technical 
change. High capital-intensity and technological change has had major impact on the per unit cost 
of production. For example, step-by-step switching was replaced by crossbar, electromagnetic and 
digital systems. Analog systems, antiquated by the advent of computers, have been substituted by 
digital technologies. Computer output, as measured by instructions per second, has increased 
hundreds of times. With the right electronic equipment, the bandwidth of a single copper pair has 
increased 100 times in the last decade. Now fiber optics is making copper obsolete in some markets, 
as it did to microwave technologies in the I9S0s. Technological enhancements, such as wave 
division multiplexing, have increased existing capacity manyfold without increasing investment in 
copper or fiber plant. 

These enhancements have little impact on Postal Service costs, because these are not primary inputs 
to Postal Service production. The Postal Service is very labor intensive, with labor accounting for 
80% of input costs. So the ability of the Postal Service to take advantage of this technological change 
is limited, as it is for most labor-intensive industries. This explains why labor-intensive industries 
have lower gains in productivity than capital-intensive industries. It is the nature of production. 
Therefore, the Postal Service is not a good candidate for price caps. 
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Legislating Price Caps Did Not Occur in Telecommunications 

The first notable use of price caps was in 1990, as a means to automate the regulation of AT&T’s 
interstate toll services. Proponents of price caps predicted cost savings from reduced regulatory 
surveillance; however, no regulatory savings have ever been observed. Just six years after it began, 
the FCC ended AT&T’s price cap regulation. Its useftilness had disappeared quickly. It should be 
noted that if price caps had been legislatively mandated upon AT&T, this early cessation of 
regulation would not have occurred. The lesson to be learned ftom this is that legislating price caps 
does not work. Regulatory flexibility is needed. 

Price Cap Regulation Does Not Have Widespread Use In Telecommunications 
In 1991, after AT&T, the FCC and state regulatory commissions imposed price cap regulation on 
a few local exchange companies. Today, the FCC regulates little more than 1% of the local exchange 
companies by price cap regulation. In the states, price cap regulation is used mostly for the large 
regional/local phone companies, while many state commissions do not use price cap regulation at 
all. We know of no small or rural telephone companies regulated by price caps. Therefore, while 
price caps are used to regulate some local exchange services, their use is far from ubiquitous. The 
lesson here is that, in many instances, regulatory commissions have chosen not to regulate by price 
caps, even for very capital-intensive telecommunications firms. 

Work Stoppages 

Under price caps, profits increase in direct proportion to wage decreases. In telecommunications, 
work stoppages are frequent, but for the Postal Service they are prohibited. If price caps are instituted 
in the Postal Service, the added profit incentive and pressure to suppress wages will be met with no 
countervailing force in collective bargaining. The result will expose postal workers to cuts by the 
Postal Service in pursuit of profits. The collective bargaining process will be harmed, and the result 
will be a transfer of income away from workers. 

2. Would you support a streamlined postal reform bUI which would only address 
pricing flexibility and give the Postal Service the authority to offer new products 
in a more timely fashion? 

Yes, because it is a step that introduces market reforms, permits more efficient cost-based pricing 
and the introduction of innovative services — all of which increase consumer welfare. Reforms 
should find ways for the Postal Service to become more successful and share that success with 
employees and consumers. Success is not measured by cost — cost that could jeopardize services — 
but from pricing flexibility to retain and grow revenues. This will lead to a win-win situation for 
consumers, employees and management. 

3. Should Congress have more of a public oversight role to assist the Postal Service 
in better controlling costs and improve productivity? 

Congress has, over the years, exercised its oversight role appropriately. We see no need for greater 
Congressional involvement. 


2 



263 


4. Do we need to pass H.R. 22 to effect postal reform, or can we work within the 
existing statute to bring about changes and improvements in postal structure 
and operations? If so, be more specific. 

Improving under the existing structure is preferred to price caps. A compromise could be found in 
the answer to question #2. 

5. Currently, postal workers participate in the Federal Employees’ Health Benefits 
Program (FEHBP) and in the Federal Civil Service Retirement Program. What 
happens to postal workers’ health and retirement benefits under the Private 
Corporation? 

That would obviously be a matter for bargaining. However, using telecommunications as a guide, 
deregulated separate companies provide reduced benefits to their employees. Management will 
attempt to use a substitute workforce with lower pay, benefits and retirement — even if this sacrifices 
quality of service — in order to maximize profits. 

6. A recent AP poll stated that three-fourths of Americans believe the Postal 
Service is doing an excellent or good job. Will the general public, the “Aunt 
Minnies” of the country, support H.R. 22? What’s in it for them? The AP poll 
went on to say that the cost of stam|» is too much. Any idea how much Aunt 
Minnie will pay for postage under H.R. 22? 

As far as price caps are concerned, there’s nothing in it for Aunt Minnie. Assuming that the inflation 
and productivity factors in the price cap are accurately set, which no one has demonstrated would 
occur under the proposed bill, the price cap index is designed to produce nothing better than the 
current system of regulation in terms of price change. Instead, the price cap creates incentives for 
the Postal Service to cut comers on service and reduce labor costs — all of which creates profits. 

If the inflation and productivity factors are not meastrred correctly, then gross inefficiencies can 
occur by hurting employees or consumers. 

7. If we were to enact H.R. 22 today, as currently written, how would postal jobs, 
services and postage rates be impacted? 

This was addressed in answers #5 and #6. As mentioned, if the price cap inflation and productivity 
factors are representative of historical rates of change, consumer prices will be no better off under 
current regulation versus price cap regulation. However, if the Postal Service profits fixim reducing 
quality of service, then consumers will be worse off. If the Postal Service profits from cutting the 
workforce or paying workers less, then workers are worse off. Therefore, while consumer prices 
should change at a rate similar to historical trends, jobs and service quality will decrease under price 
cap regulation. 
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8. How will the Postal Service address collective bargaining and wage issues under 
H.R, 22? How will collective bargaining be addressed under the Private Law 
Coiporation? 

See answer #5 regarding price cap impacts on wages, benefits and retirement. As mentioned in 
answer # 1 , profit incentives created by price caps will put labor at risk in terms of work force cuts 
and meager wage treatment. Because postal workers, unlike telecommunications workers, do not 
have the option to strike, labor does not have any leverage to offset management’s added profit 
incentives. Therefore, collective bargaining will be hampered under price caps. 

9. Ted Carrico, President of the National Association of Postmasters of the U.S. 
expressed a deep concern about the direct appropriation for the PRC. He 
believe that a connection between Congress and the PRC is dangerous because 
of the potential for congressional ‘‘mis7m}cro management of the Postal Service 
and will serve as a new avenue for postal competitors to cripple the Postal 
Service. Your reaction? 

This is a legitimate concern. Obviously, the USPS will be harmed to the extent its operational and 
bargaining decisions are driven by political pressure brought to bear by USPS competitors. 

10. Last month the GAO issued a report describing the major performance and 
management challenges that need to be addressed if the Postal Service is to 
sustain performance and remain competitive into the 21st Century. In what 
ways can the Postal Service further reduce costs and what savings can be 
realbeed from the ways you have mentioned? 


A reduction of outsourcing may be another ama of cost improvement. Currently, the Postal Service 
makes assumptions about the cost of outsourcing and compares this with the loaded cost of 
providing the service in-house. There is no evidence that the outsourcing assumptions achieve the 
contract prices for the outsourced service. In other words, in the end, the Postal Service may be 
paying more for contract service than it assumed when making its decision to outsource. 
Furthermore, including indirect costs when evaluating company-provided services means that 
outsourcing will not result in the full savings to the Postal Service. Hence, this costing approach 
leads to wrong business decisions — higher costs and less benefit The Postal Service should 
reevaluate its outsourced services by using incremental methods, which exclude any joint or 
common cost not directly associated with the service in question. We recommend the following: 

> All outsourced services should be compared to in-house provision based on incremental 
costs. This will provide for better business decisions. If wrong decisions were made, the 
Pos^ Service should remedy this. This approach should be used in any future decisions as 
well. 
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> All outsourced services should compare actual cost performance to original estimates. This 
will assure that costing methods are not built on assumptions that cannot be later realized. 
Again, if wroi^ decisions were made, the Postal Service should remedy this. 

Universal Service Cost Supp ort 

The most important cost problem for the Postal Service is the payment of subsidies to high cost 
areas. We recommend that competitors and incumbents pay into a national fund that compensates 
high cost areas, as occurs in state and federal telecommimications universal service funds. For 
example, all players who want the business/package and overnight delivery services, since these low 
cost services are better able to support high cost services, should pay into such a fund. 

Today, the Postal Service provides the entire subsidy iteelf, making it more vulnerable to cream 
skimming. Permitting cream-skimming works to undermine the universal service that "Aunt Minnie” 
relies upon. Permitting pricing flexibility can address some of this. However, price caps and a private 
corporation can lead to behaviors and actions that undermine universal service. Under price caps, 
success is measured in profits and comes at the expense of employees and consumers. 

Miscellaneous Cost Improvements 

Reduce levels of management and supervision. 

11. Can we in the Congress provide the Postal Service greater flexibility to set rates 
and offer new products quickly, without the establishment of a new price cap 
rate setting mechanism and the creation of a Private Law Corporation? If not, 
why not? If so, how? 

Only pricing flexibility will permit price competition; price caps will not. For some services, to the 
degree that prices are slowly moved toward costs, economic benefits will increase and the Postal 
Service will become more competitive. Retaining revenues and creating new revenue streams is 
important to protecting the vitality of the Postal Service and universal service support. Pricing 
flexibility can facilitate this. 

12. The Postal Service is grappling with labor>management issues, the challenges 
on containing costs, the need to better protect revenues, the need to implement 
reliable indicators of postal performance and risks from Y2K computer 
problems. Can we expect the Postal Service to address all these very serious 
matters and be subject to the type of postal reform envisioned in H.R. 22? 

Pricing flexibility and the ability to introduce new, innovative products will permit the Postal Service 
to retain and grow revenues, as well as stimulate consumer demand. This will breathe vitality into 
the Postal Service and provide it with the means to meet these challenges. 

On the other hand, price caps pose a number of risks because they will drive the Postal Service to 
produce profits, by sacrificing quality. 
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Mr. McHugh. OK. Thanks. We have a vote under way, as you’ve 
heard. We understand there will he that single vote and then more 
discussion on other amendments. So if we could suspend, I apolo- 
gize. And, hopefully, we can move over there and vote and come 
back as quickly as possible. So if we could stand in adjournment 
for just a few moments. And I apologize, gentlemen. 

[Recess.] 

Mr. McHugh. Why don’t we, with the indulgence of the minority, 
continue with the statements? Because, as I indicated earlier, and 
as he did as well, the ranking member is in another committee 
meeting and he is trying his best and doing very well in coming 
back and forth. So if we could continue with the presentations, I 
think we can expedite matters. 

And with that, we are pleased to welcome President Vince 
Sombrotto, the National Association of Letter Carriers. Vince, you 
do not look like Vince Palladino in any shape or fashion, but we’re 
glad you’re here and we look forward to your comments. 

Mr. Sombrotto. It’s some good news if you think I’m Palladino. 
I just gained a number of members and I’ll improve their perform- 
ances in the Postal Service. I thank you Chairman McHugh and 
members of the subcommittee for the opportunity to discuss this 
important piece of legislation. I’m Vincent R. Sombrotto, president. 
National Association of Letter Carriers, AFL-CIO, and I’m pleased 
to be here representing some 310,000 members of the NALC. 

A recent survey conducted by Pew Research Center for the peo- 
ple and the press stated that the public gave the Postal Service an 
89 percent favorability rating, higher than any other Federal agen- 
cy. Another study by ICR of Media, PA, said that nearly three 
fourths of Americans believe the Postal Service is doing an excel- 
lent or good job. This is a tribute to the hardworking men and 
women who make the system work on a daily basis. 

As the public face of the Postal Service, letter carriers take great 
pride in receiving such recognition for the outstanding service we 
provide. While every American has come to rely on these vital serv- 
ices, few understand the way the USPS operates. I can even re- 
member a time, Mr. Chairman, when you yourself acknowledged 
being surprised by the intricacies involved with timely and efficient 
mail delivery. You are to be congratulated for dedicating yourself 
to learning about the Postal Service and taking on this effort to en- 
hance its performance through the introduction of H.R. 22, the 
Postal Modernization Act of 1999. 

As the members of the subcommittee are well aware, the funda- 
mental principle which guides the USPS is universal service at uni- 
form rates. This means that Postal Service employees must con- 
tinue to provide normal 6-day delivery to all addresses at the same 
reasonable rate. The public demands nothing less, and the NALC 
believes that any proposed postal reform must fit into that frame- 
work. 

Rather than taking time today to go through the bill section by 
section. I’d like to focus on a few key points which are critical for 
meaningful postal reform. We are encouraged by some of the 
changes that have been made in H.R. 22 since its introduction. 
Chief among those is the elimination of the mailbox demonstration 
program proposed in the original draft of the bill. 
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As you know, the relationship between letter carriers and the 
public they serve is one of trust and security. Some of our competi- 
tors would like nothing more than to destroy that trust, sacrificing 
a public service in the name of profits. We view that removing of 
the mailbox demonstration program from the bill as an acknowl- 
edgement of the desire to maintain the high level service and pro- 
fessionalism the American people have come to expect from letter 
carriers. 

We are pleased with Congressman Gilman’s efforts to ensure 
that the proposed Postal Regulatory Commission envisioned in the 
bill will not undermine the collective bargaining process. The lan- 
guage discourages the new commission from using its expanded au- 
thority to interfere with matters best left up to labor and manage- 
ment representatives. We applaud this suggestion and encourage 
its adoption with the full force of law and not just the sense of the 
Congress. 

Also, I’d like to thank Congressman Fattah for his proposal 
which would create a labor seat on the Postal Board of Directors 
as created in H.R. 22. Since its inception in 1971, 50 individuals 
have served on the Postal Board of Governors. Members of the 
business community, former congressional staff, and even dentists 
have served on the Board, but not one person has come from the 
ranks of organized labor. Mr. Chairman, there are hundreds of 
thousand of union employees within the USPS. 

Sound business practice would dictate that someone serve on the 
Board who understands the challenges facing these hardworking 
employees. I know there are Members of the Congress who have le- 
gitimate concerns over reserving specific seats on the Board. At the 
same time, I thank the subcommittee for acknowledging the in- 
equity that has existed for all these years. 

I am aware that the Postal Service is proposing a number of 
changes to H.R. 22. We have recently received some of these pro- 
posed measures and are working so that we may fully understand 
their impact. Given their far reaching scope, it would be imprudent 
for the NALC to express a position on them at this time. We take 
these proposed changes as well intended, and are eagerly awaiting 
the reaction of the mailers, other customers and competitors. 

While most of the groups paying attention to this bill have the 
public’s best interests at heart, we at the NALC are concerned with 
some competitors of the Postal Service who are trying, at all costs, 
to break the Postal Service’s mandate of universal service. It is im- 
perative that H.R. 22 not become a vehicle for their self-serving at- 
tempts to weaken the Postal Service. Such an effort would under- 
mine the constructive spirit which has characterized the healthy 
debate surrounding H.R. 22. 

As you are well aware, Mr. Chairman, there have been questions 
raised recently about authority over the Universal Postal Union, 
much of which was initiated during appropriations process. An ap- 
parent compromise was satisfactorily reached. I think it’s fair to 
say all sides gave a little in order to reach that point. 

My concern is not over a good faith debate about proper policy 
and objects, instead, I would suggest these issues be considered 
and brought up using the normal legislation process. I am con- 
vinced that if we had worked through the committees of proper ju- 
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risdiction with the necessary background on the subject matter, not 
only would we have been able to reach a faster resolution, but 
probably would have avoided 2 years of rancor and disagreement. 

I want to be very clear with the members of the subcommittee. 
Despite the misinformation being spread by Postal competitors, 
competition within the mailing market is fierce. Private companies 
are free to charge different rates for delivery to different addresses 
or, in the alternative, they may choose to provide no service at all. 

In addition to taking on the Postal Service’s business inter- 
nationally, some of our competitors have stepped up their attacks 
on profitable enterprises such as priority mail, a product on which 
millions of Americans depend on a daily basis. The revenue gen- 
erated by such products helps us maintain universal service. At 
best, the tactics used by these companies refuses to acknowledge 
this necessity. At worst, they simply don’t care. Without this 
stream of revenue, the Postal Service will not be able to meet with 
your constituents’ demand for service. 

Given my years of dealing with the Postal Service and their 
many issues, I appreciate the difficulty of trying to pass a postal 
reform bill through the Congress. There are a number of organiza- 
tions seeking to place their imprint on this bill. Chairman McHugh, 
you and your staff have been accessible and open-minded in taking 
on this monumental project. 

As you were recently quoted by the Associated Press, “The per- 
son who brings the mail is almost a member of the family who visit 
each and every day.” We want to continue that relationship and 
dedicated service. On behalf of the National Association of Letter 
Carriers, I’d like to thank you for your tireless efforts to improve 
the public service provided by the Postal Service. As this bill pro- 
gresses and continues to take shape, we look forward to worlong 
with you. 

Mr. McHugh. Thank you, Vince, I appreciate your comments. 
And more to the point, I appreciate you and George Gould, and 
everybody’s efforts to make this a better bill. 

[The prepared statement of Mr. Sombrotto follows:] 
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Thank you Chairman McHugh and Members of the Subcommittee for the 
opportunity to discuss this important piece of legislation. I am Vincent R. Sombrotto, 
President of the National Association of Letter Carriers, and I am pleased to be here 
representing the 310,000 members of the NALC. 

A recent survey conducted by the Pew Research Center for the People and the 
Press stated that the public gave the Postal Service an 89% favorability rating, higher 
than any other federal agency. Another study by iCR of Media, PA said that nearly 
three fourths of Americans believe the Postal Service is doing an excellent or good job. 
This is a tribute to the hardworking men and women who make the system work on a 
daily basis. As the public face of the Postal Service, letter carriers take great pride in 
receiving such recognition for the outstanding service we provide. While every 
American has come to rely on these vital sea-ices, few understand the way the USPS 
operates. I can even remember a time, Mr. Chairman, when you yourself 
acknowledged being surprised by the intricacies involved with timely and efficient mail 
delivery. You are to be congratulated for dedicating yourself to learning about the 
Postal Service and taking on this effort to enhance its performance through the 
introduction of H.R. 22, the “Postal Modernization Act of 1999.* 

As the Members of the Subcommittee are well aware, the fundamental principle 
which guides the USPS is universal service at uniform rates. This means that Postal 
employees must continue to provide normal six-day delivery to all addresses at the 
same reasonable rate. The public demands nothing less, and the NALC believes that 
any proposed Postal Reform must fit into that frame-work. 
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Rather than taking time today to go through the bill section by section, I’d iike to 
focus on a few key points which are critical for meaningful Postal Reform. We are 
encouraged by some of the changes that have been made in H.R. 22 since its 
introduction. Chief among those is the elimination of the “Mailbox Demonstration 
Project” proposed in the original draft of the bill. As you know, the relationship between 
letter carriers and the public they serve is one of trust and security. Some of our 
competitors would like nothing more than to destroy that trust, sacrificing a public 
service in the name of profits. We view the removing of the “Mailbox Demonstration 
Project” from the bill as an acknowledgment of the desire to maintain the high level of 
service and professionalism the American people have come to expect from letter 
carriers. 

We are pleased with Congressman Gilman's efforts to ensure that the proposed 
Postal Regulatory Commission envisioned in the bill will not undermine the collective 
bargaining process. This language discourages the new commission from using its 
expanded authority to interfere with matters best left up to labor and management 
representatives. We applaud this suggestion and encourage its adoption with the full 
force of law and not just the “sense of the Congress.” 

Also, I'd like to thank Congressman Fattah for his proposal which would create a 
labor seat on the Postal Board of Directors as created in HR 22. Since its inception m 
1971, 50 individuals have served on the Postal Board of Governors. Members of the 
business community, former Congressional staff and even dentists have served on the 
Board, but not one person has come from the ranks of organized labor. Mr. Chairman, 
there are hundreds of thousands of union employees within the DSPS. Sound 
business practice would dictate that someone serve on the board who understands the 
challenges facing these hardworking employees I know there are Members of 
Congress who have legitimate concerns over reserving specific seats on the Board At 
the same time, I thank the Subcommittee for acknowledging the inequity that has 
existed for all these years. 
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I am aware that the Postal Service is proposing a number of changes to HR 22. 
We have recently received some of these proposed measures and are working so that 
we may fully understand their impact. Given their far reaching scope it would be 
imprudent for the NALC to express a position on them at this time. We take these 
proposed changes as well intended, and are eagerly awaiting the reaction of the 
mailers, other customers and competitors. 

While most of the groups paying attention to this bill have the public’s best 
interests at heart, we at the NALC are concerned with some competitors of the Postal 
Service who are trying - at all costs — to break the Postal Service's mandate of 
universal service. It is imperative that HR 22 not become a vehicle for their self-serving 
attempts to weaken the Postal Service. Such an effort would undermine the 
constmctive spirit which has characterized the healthy debate surrounding HR 22. 

As you are well aware Mr. Chairman, there have been questions raised recently 
about authority over the Universal Postal Union — much of which was initiated during 
the Appropriations process. An apparent compromise was satisfactorily reached. I 
think it’s fair to say all sides gave a little in order to reach that point. My concern is not 
over a good faith debate about proper policy and objectives. Instead, I would suggest 
these issues be considered and brought up using the normal legislative process. I am 
convinced that if we had worked through the committees of proper jurisdiction with the 
necessary background on the subject-matter, not only would we have been able to 
reach a faster resolution, but probably would have avoided two years of rancor and 
disagreement. 

I want to be very clear with the Members of the Subcommittee. Despite the 
misinformation being spread by Postal competitors, competition within the mailing 
market Is fierce. Private companies are free to charge different rates for delivery to 
different addresses. Or, in the alternative, they may choose to provide no service at all. 
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In addition to taking on the Postal Service's business internationally, some of our 
competitors have stepped up their attacks on profitable enterprises such as Priority 
Mail -- a product on which millions of Americans depend on a daily basis. The revenue 
generated by such products helps us maintain universal service. At best, the tactics 
used by these companies refuses to acknowledge this necessity. At worst, they simply 
don’t care. Without this stream of revenue, the Postal Service will not be able meet 
with the your constituents’ demand for service. 

Given my years of dealing with the Postal Service and their many issues, I 
appreciate the difficulty of trying to pass a Postal Reform bill through the Congress. 
There are a number of organizations seeking to place their imprint on this bill. 
Chairman McHugh, you and your staff have been accessible and open-minded in 
taking on this monumental project. As you were recently quoted by the Associated 
Press “the person who brings the mail is almost a member of the family v\(ho visits each 
and every day." We want to continue that relationship and dedicated service. On 
behalf of the National Association of Letter Carriers, I'd like to thank you for your 
tireless efforts to improve public service provided by the Postal Service. As this bill 
progresses and continues to take shape, we look forward to working with you. 
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Questions 


Panel Four - Postal Labor Unions 


Q. What is the connection and or similarity between price caps in the 
telecommunications industry and price caps in the postal service? 

Q. Would you support a streamlined postal reform bill which would 
only address pricing flexibility and give the postal service the authority 
to offer new products in a more timely fashion? 

Q. Should Congress provide more of a public oversight role to assist 
the postal in better controlling costs and iihprove productivity? 


Q. Do we need to pass H.R. 22 to effect postal reform or can we work 
within the existing statute to bring about changes and improvements in 
postal structure and operations. If so, be more specific. 

Q. Currently, postal workers participate in the Federal Employees’ 
Health Benefits Program (FEHBP) and in the Federal Civil Service 
Retirement program. What happens to postal worker’s health and 
retirement benefits under the Private Law Corporation? 

Q. A recent AP poll stated that three-fourths of Americans believe the 
postal service is doing an excellent or good job. Will the general public, 
the “Aunt Minnies” of the country support H.R.22? What’s in it for 
them? 

The AP poll went on to say that the cost of stamps is too much. 
Any idea how much Aunt Minnie will pay for postage under H.R. 22? 
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Q. If we were to enact H.R. 22 today, as currently written, how would 
postal jobs, services and postage rates be impacted? 


Q. How will the postal service address collective bargaining and 
wage issues under H.R.22? How will collective bargaining be 
addressed under the Private Law Corporation? 

Q. Ted Carrico, President of the National Association 
of Postmasters of the U.S. expressed a deep concern about the direct 
appropriation for the PRC. He believes that a connection between 
Congress and the PRC is dangerous because of the potential for 
congressional “mis” micro management of the postal service and will 
serve as a new avenue for postal competitors to cripple the postal 
service. Your reaction? 


Q. Last month the GAO issued a report describing the major 

performance and management challenges that need to be addressed if 
the postal service is to sustain performance and remain competitive into 
the 21st Century. 

In what ways can the postal service further reduce costs and what 
savings can be realized from the ways you have mentioned? 


Q. Can we in the Congress provide the postal service greater 
flexibility to set rates and offer new products quickly, without the 
establishment of a new price cap rate setting mechanism and the 
creation of a Private Law Corporation? If not, why not? If so, how? 


Q. The postal service is grappling with labor-management issues, the 
challenges on containing costs, the need to better protect revenues, the 
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need to implement reliable indicators of postal performance and risks 
from Y2K computer problems. Can we expect the postal service to 
address all these very serious matters and be subject to the type of postal 
reform envisioned in H.R.22? 
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1 . The similarities between the telecom and postal industries are limited. Though 
both are “network" industries, the telecom industry is capital intensive and is in 
the process of a technological revolution. The postal sector, on the other hand, 
is labor intensive and involves more mature technologies. Thus, while one can 
expect higher than average productivity growth in the telecom sector, the 
productivity gains to be achieved in the postal sector are more likely to be near 
the average growth in the overall economy. This crucial difference should be 
reflected in the structure of any price cap system. 

Since the CPI embodies average productivity growth in the economy, a simple 
price cap based on the CPI with no adjustment factor may be appropriate for the 
Postal Service while an adjustment factor might be more appropriate for the 
telecom sector. If there is an adjustment factor for a postal price cap regime, it 
should be "hard-wired” if possible: For example, the adjustment factor X in a 
“CPI minus X" price cap might be defined as the difference between USPS Total 
Factor Productivity and Multi-Factor Productivity in the nonfarm business sector 
of the economy. 

2. The NALC supports efforts to give the Postal Service increased pricing and 
product flexibility. This would enhance the choices available to both individua! 
and corporate customers in the marketplace. We believe that this is generally 
advantageous not only to postal employees, but to the American public as a 
whole. 

3. The NALC believes that the current level of Congressional oversight of the 
USPS is appropriate. As the representative of 240,000 active letter carriers, I 
would have grave concerns about the implications that increased oversight 
would have on the collective bargaining process. In addition, while Chairman 
McHugh has a keen understanding of the Postal Service and its operations, it 
would may be unreasonable to expect too many Members of Congress to have 
the necessary background and understanding or time to exercise effective 
oversight of the USPS. 

4. The strength of H.R. 22 is that it is a comprehensive package. As we have seen 
in recent years, piece-meal reform going around the committee of proper 
jurisdiction and background — specifically, using the appropriations process for 
change — creates more chaos than sound decision-making. 
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5. In order for postal reform to work for postal employees, we must preserve the 
sanctity of the collective bargaining process — whether the employees are part 
of the LISPS as we currently know it or a private law corporation. If there is a 
private law company, the reform bill should permit workers employed by it to opt 
into participation in FEHBP, FERS and other federal benefit programs — 
subject, of course, to the collective bargaining process. However, in such a 
corporation, employees — through their unions — should be free to negotiate 
alternative benefit programs, as is the current law. 

6. The support of the “Aunt Minnies” rests on whether the Postal Service can 
continue to provide the service they have come to expect at affordable prices. 
LISPS needs the opportunity to offer new services and replace revenues lost to 
electronic diversion with new revenues from new services. Absent these new 
services, the ability of the Postal Service to deliver universal service at 
affordable rates may be challenged. This would be unacceptable, not only to 
Aunt Minnie, but also to commercial customers and to the employees of the 
postal service that bring them their mail. 

7. Given the number of-variables involved, it is impossible to predict the impact 
H.R. 22 would have on postal jobs, services and postage rates. It may be that 
the increased commercial freedoms and pricing flexibility will enable the DSPS 
to enhance service which would both hold down rates and possibly create more 
jobs. However, if the price cap is too restrictive (i.e., if the PRC adopts too 
onerous an adjustment factor) rates could be held down, but the level of service 
might be reduced and jobs might have to be cut. 

8. At this time, it would not be appropriate to comment on how the LISPS would 
address collective bargaining issues. We appreciate Congressman Gilman’s 
efforts to ensure that the PRC not interfere with collective bargaining, and further 
hope that the current language can be strengthened to give it the full weight of 
law. 

The NALC would expect the same collective bargaining rights for workers 
employed by the private law corporation that they presently enjoy with the LISPS. 

9. This question again emphasizes how important it is that any postal reform 
happen through the appropriate committee and not through the appropriations 
process. In addition, as we have seen in the recent past, the absence of such 
an appropriation has not precluded such attempts at micro-management by 
some Members of Congress. 

10. An entity of the size and scope of the postal service cannot expect to reduce 
costs without engaging in partnerships with labor organizations. Any increased 
productivity in such a labor intensive business necessarily requires the 
cooperation of front-line workers. Therefore, the NALC would respectfully 



280 


request that such attempts at increasing performance be addressed at the 
bargaining table. 

1 1 . The existing rate setting process has effectively resulted in a cap on rates. 
Since reorganization, rates have generally gone up with the Consumer Price 
Index. We also believe that allowing volume discounts and negotiated service 
agreements would place downward pressure on rates through increased 
revenue. 

12. It seems that this is a question that the Postal Service is in the best position to 
answer. However, given the number of proposed amendments to H.R. 22 that 
they have submitted, they do not appear to be concerned about simultaneously 
dealing with postal reform and the other challenges they currently face. 
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Mr. McHugh. With that, we will now turn to President Quinn, 
the president of the National Postal Mail Handlers Union. Wel- 
come, sir, good to see you again. We look forward to your com- 
ments. 

Mr. Quinn. Good to see you, Mr. Chairman. Thank you again, 
and to the distinguished members of the subcommittee. I’m Billy 
Quinn. I’m the national president of the National Postal Mail Han- 
dlers Union. On behalf of the more than 50,000 mail handler union 
members employed by the Postal Service, I appreciate the oppor- 
tunity to testify about postal reform and H.R. 22, the Postal Mod- 
ernization Act of 1999. 

Our approach to postal reform is relatively simple because it is 
motivated by two fundamental principles. First, as we stated in our 
joint statement with the letter carrier unions last year, if it is to 
be enacted at all, postal reform must maintain and indeed enhance 
the operations of the Postal Service. 

By this we mean that the key ingredient to any type of postal 
legislation is to protect the ability of the Postal Service to provide 
universal service to the mailing public. Postal employees must con- 
tinue to process and deliver letters and packages to every one, 
every where, every day. This universal service has to be main- 
tained at affordable rates, but these rates must be sufficient to pro- 
tect and support the infrastructure that universal service requires 
and to provide postal employees with a decent and fair standard 
of living. We understand that this subcommittee agrees with the 
fundamental goal of universal service, and we commend your 
painstaking efforts to ensure that any reform legislation furthers 
this goal. 

Second, and equally fundamental, we also strongly believe that 
Congress should not impede upon the often complex relationship 
between the Postal Service and its employees. This relationship, 
though at times difficult if not contentious, is best carried out with- 
in the framework of collective bargaining. The collective bargaining 
process should be treated as sacred, and should not be adversely 
affected either intentionally or inadvertently by enactment of post- 
al reform. 

Indeed, as you may know, the Postal Service and the National 
Postal Mail Handlers Union just recently signed a new 2 year col- 
lective bargaining agreement, demonstrating once again that face- 
to-face negotiations can and should be the means for resolving 
labor disputes. 

In simple terms, this means that any reform legislation should 
not allow or encourage interference in Postal labor relationships, 
either directly from Congress through the statute itself, or less di- 
rectly through the Postal Rate Commission, or the Postal Regu- 
latory Commission, or some other legislatively imposed party. 

On another more complex level, this means that the collective 
bargaining process must be allowed to function without artificially 
imposed constraints such as price caps that effectively become 
wage caps. The bargaining process must be allowed to set wages 
and benefits. And the Postal Service must realize it needs to pay 
for its labor costs through appropriate postal rates. These two fun- 
damental principles dictate our approach to postal reform. 
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We therefore support legislative efforts to truncate the overly 
cumhersome ratemaking process and generally support the pricing 
flexibility sought by the Postal Service. With equal vigor we oppose 
any legislative reform that effectively would limit that pricing flexi- 
bility with an unfair and unreasonable cap on rates. If fair and de- 
cent wages require an increase in postal rates, then the Postal 
Service must be allowed to raise its rates without jumping through 
the overly cumbersome hoops that exist under the current PRA. 

Two additional points deserve mention. First, the NPMHU gen- 
erally supports the amendments adopted by the subcommittee last 
September, especially those that would add a labor representative 
to the Board of Governors, provide re-employment assistance if any 
Postal workers are displaced by automation or privatization, and to 
prevent any reform legislation from adversely affecting employee or 
union rights. 

Finally, I would be remiss if on the record I did not alert the sub- 
committee to a lurking danger that is known by everyone in this 
room, but that few are willing to acknowledge openly. Namely that 
the driving force behind particular provisions of H.R. 22 should be 
the public interest and not the interests of certain large profit-driv- 
en corporations such as Federal Express or the United Parcel Serv- 
ice. 

For more than 200 years the Postal Service and its employees 
have served the Nation by ensuring universal service of postal com- 
munications at reasonable rates. Postal reform that puts the Postal 
Service or its employees at risk does not serve the public interest, 
but rather will be remembered only as legislation that destroys one 
of the unique aspects of the American experience. 

Thus, the primary factor in your consideration of H.R. 22, during 
the coming weeks and months, must be the interests of the public 
in maintaining the strength and viability of Postal Service and its 
800,000 employees. I dare say, even if others are hesitant to say 
so publicly, that Federal Express of FedEx, UPS, and other com- 
petitors of the Postal Service are motivated by other factors. 

I know the members of this subcommittee recognize this reality. 
We look forward to continuing to work with the subcommittee and 
its staff during the next few months to ensure that H.R. 22, if re- 
ported out of committee, is legislation that the NPMHU can sup- 
port. Thank you for the chance to testify today. I would be happy 
to answer any questions that you may have. 

Mr. McHugh. Thank you very much, Billy, I appreciate it. And 
to you, as well, thanks on behalf of all the subcommittee for your 
efforts and untiring work to try to have this bill better reflect the 
interests of your members. 

[The prepared statement of Mr. Quinn follows:] 
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Mr, Chairman and Distinguished Members of the Subcommittee. 1 am Billy Quinn, 
National President of the National Postal Mail Handlers Union. On behalf of more than 50,000 
mail handler union members employed by the U.S. Postal Service, I appreciate the opportunity to 
testify about postal reform and H.R. 22, the Postal Modernization Act of 1 999. 

Our approach to postal reform is relatively simple, because it is motivated by two 
fundamental principles. First, as we stated in our joint statement with the letter carrier unions 
last year, if it is to be enacted at all, postal reform must maintain, and indeed enhance, the 
operations of the Postal Service. By this we mean that the key ingredient to any type of postal 
legislation is to protect the ability of the Postal Service to provide universal service to the 
mailing public. Postal employees must continue to process and deliver letters and packages to 
everyone, everywhere, everyday. This universal service has to be maintained at affordable rates, 
but these rates must be sufficient to protect and support the inffastructtue that universal service 
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requires and to provide postal employees with a decent and fair standard of living. We 
understand that this Subcommittee agrees with the fundamental goal of universal service, and we 
commend your painstaking efforts to ensure that any reform legislation furthers this goal. 

Second, and equally fundamental, we also strongly believe that Congress should not 
impede upon the often complex relationship between the Postal Service and its employees. This 
relationship, though at times difficult if not contentious, is best carried out within the framework 
of collective bargaining. The collective bargaining process should be treated as sacred, and 
should not be adversely affected, either intentionally or inadvertently, by enactment of postal 
reform. Indeed, as you may know, the Postal Service and the National Postal Mail Handlers 
Union just recently signed a new, two-year collective bargaining agreement, demonstrating once 
again that face-to-face negotiations can and should be the means for resolving labor disputes. 

In simple terms, this means that any reform legislation should not allow or encourage 
interference in postal labor relations, either directly from Congress through the statute itself, or 
less directly through the Postal Rate Commission or the Postal Regulatory Commission or some 
other legislatively imposed body. On another, more complex level, this means that the collective 
bargaining process must be allowed to function without artificially imposed constraints, such as 
price caps that effectively become wage caps. The bargaining process must be allowed to set 
wages and benefits, and the Postal Service must be allowed to pay for its labor costs through 
appropriate postal rates. 

These two fundamental principles dictate our approach to postal reform. We therefore 
support legislative efforts to truncate the overly cumbersome rate-making process, and generally 
support the pricing flexibility sought by the Postal Service, With equal vigor, we oppose any 
legislative reform that effectively would limit that pricing flexibility with an unfair and 
umeasonable cap on rates. If fair and decent wages require an increase in postal rates, then the 
Postal Service must be allowed to raise its rates without jumping through the overly cumbersome 
hoops that exist under the current PRA. 
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Two additional points deserve mention. First, the NPMHU generally supports the 
amendments adopted by the Subcommittee last September, especially those that would add a 
labor representative to the Board of Governors; provide reemployment assistance if any postal 
workers are displaced by automation or privatization; and prevent any reform legislation from 
adversely affecting employee or union rights. 

Finally, I would be remiss if, on the record, I did not alert the Subcommittee to a lurking 
danger that is known by everyone in this room, but that few are willing to acknowledge openly - 
namely, that the driving force behind particular provisions of H.R. 22 should be the public 
interest, and not the interest of certain, large, profit-driven corporations such as Federal Express 
or the United Parcel Service. For more than two hundred years, the Postal Service and its 
employees have served the Nation by ensuring universal service of postal communications at 
reasonable rates. Postal reform that puts the Postal Service or its employees at risk does not 
serve the public interest, but rather will be remembered only as legislation that destroys one of 
the unique aspects of the American experience. Thus, the primary factor in your consideration of 
H.R. 22 during the coming weeks and months must be the interest of the public in maintaining 
the strength and viability of the Postal Service and its 800,000 employees. 1 dare say, even if 
others are hesitant to say so publicly, that FedEx, UPS, and other competitors of the Postal 
Service are motivated by other factors. I know the Members of this Subcommittee recognize this 
reality, 


We look forward to continuing to work with the Subcommittee and its staff during the 
next few months to ensure that H.R. 22, if reported out of committee, is legislation that the 
NPMHU can support. 

Thank you for the chance to testify today. I would be happy to answer any questions you 
may have. 
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Mr. McHugh. Last, certainly not least, the president of the Na- 
tional Rural Letter Carriers Association, Steve Smith. Mr. Presi- 
dent, good to see you. Thanks for being with us. And the floor is 
yours, sir. 

Mr. Smith. Thank you, sir, and thank you for the opportunity. 
Good afternoon, Mr. Chairman and members of the committee. I 
am Steve Smith, president of the 97,000 member National Rural 
Letter Carriers Association. Most rural carriers drive their own ve- 
hicles while serving as a post office on wheels. Daily, we travel 
more than 3 million miles to 27.4 million delivery points on some 
63,000 rural routes across the United States. 

Chairman McHugh, in response to changing competition, expand- 
ing alternatives to the Postal Service, and postal officials’ requests, 
you began to examine the regulatory framework imposed by that 
legislation. You conducted comprehensive hearings, you held end- 
less private meetings with all organized groups concerned and af- 
fected by reform legislation. You even utilized the Internet. 

You and your staff have crafted a comprehensive proposal for 
change in the Postal universe. In the process of arriving at a pro- 
posal, you have been thoughtful, open and creative. This is why the 
NRLCA will remain supportive of your efforts to enact comprehen- 
sive reform capable of carrying the Postal Service into the 21st cen- 
tury. We remain cautiously optimistic pending proposed amend- 
ments and the natural ebbs and flows of the legislative process in 
both chambers and conference committee. 

We hope our competitors learn the U.S. Postal Service is not the 
principle reason for their market share decline. The Postal Service 
did not cause the UPS strike, or business loss in Europe as the re- 
sult of European postal competition, referring to the Wall Street 
Journal article on January 18, 1999. 

The Postal Service has merely 6 percent of the parcel post busi- 
ness. Our competitors further cite the proposition that USPS does 
not pay for tags nor taxes on vehicles. When this accusation is 
made, they omit the fact that most rural carriers use their own ve- 
hicles to deliver the mail. Rural carriers certainly do buy tags and 
pay all appropriate State and local taxes on their vehicles. 

NRLCA has always remained somewhat skeptical of the separate 
accounting concept for the competitive products. We simply do not 
see how dividing the competitive and non-competitive products for 
accounting purposes is done easily; 54 percent of rural letter car- 
riers work out of post offices with one or two rural routes; 82 per- 
cent of rural letter carriers work out of one to five route post of- 
fices. Every day we carry both types of mail in varying volumes. 
In those offices there is no alternative to rural carriers delivering 
all types of mail. How can one accomplish separate accounting of 
personnel and vehicles. 

The proposed legislation would allow the USPS to form a private 
law corporation for non-postal products and engage in strategic alli- 
ances in or with private companies. The Postal Service has en- 
hanced your concept with its proposed amendments by suggesting 
this corporation should issue stock. However, once stockholders are 
involved, the obligation of the company would shift to satisfying the 
shareholders. NRLCA believes that those shareholders wouldn’t be 
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very interested in sharing profits with the competitive and monop- 
oly side of the ledger. 

Additionally, let us look at a few examples of USPS attempts at 
non-traditional business products such as caps, mugs, ties, t-shirts, 
auto flyers and mailing on-line. Each enterprise prompted small 
business owners to appeal to their congressional Representatives to 
stop the Postal Service from selling these goods. NRLCA suspects 
that even after postal reform there will be continuing congressional 
oversight of the USPS. 

In the final analysis, the public and its elected representatives 
are going to demand that the U.S. Postal Service stick to the basic 
public policy mandate of serving the public by collecting and deliv- 
ering mail every where, to every one, every day. Mr. Chairman, 
and members of the committee, thank you. 

[The prepared statement of Mr. Smith follows:] 
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Good Afternoon Mr. Chairman and Members of the Committee. I am Steve Smith 
President of the 97,000 member National Rural Letter Carriers' Association. Most 
rural letter carriers drive their own vehicles while serving as a post office on 
wheels. Daily, we travel more than 3 million miles to 27.4 million delivery points 
on 63,000 rural routes across the United States. 

Background 

In the late 1960’s the old Post Office Department was in crisis, huge amounts of 
mail weren’t being delivered. Action by Presidents of two different political parties 
resulted in the Postal Reorganization Act of 1971 and for 25 years the PRA 
framework has served the mailing public, mailers and the country well. 

Chairman McHugh, in response to changing competition, expanding alternatives 
to the Postal Service, and postal officials' requests, you began to examine the 
regulatory framework imposed by that legislation. You conducted comprehensive 
hearings. You held endless private meetings with all organized groups concerned 
and affected by reform legislation. You even utilized the Internet. You and your 
staff have crafted a comprehensive proposal for change in the postal universe. In 
the process of arriving at a proposal you have been thoughtful, open and 
creative. That is why the NRLCA will remain supportive of your efforts to enact 
comprehensive reform capable of carryihg the Postal Service into the 21®' 
century. We remain cautiously optimistic, pending proposed amendments, and 
the natural ebbs and flows of the legislative process in both chambers and 
conference committee. 

The Postal Service is the only delivery organization whose mission is to go to 
everyone, everywhere, everyday. USPS currently has an obligation to provide 
universal service at uniform prices. That is our public service obligation. It is a 
fact. It is not refutable. What is being questioned is whether the Postal Service 
uses money from the monopoly to subsidize competitive or non-postal products. 
We strongly believe it does not. 


Our Competitors 

NRLCA would like to make several suggestions to our competitors. When a 
compromise is made, stick to it. All parties agreed to the legislative language 
affecting representation at the Universal Postal Union. It was a shame that an 
issue of bureau placement within the State Department had to be elevated to the 
level of the Office of Secretary of State. 
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We hope our competitors learn the US Postal Service is not the principal reason 
for their market share dedine. The Postal Service did not cause the UPS strike 
or business lost in Europe as a result of European postal competition, referring to 
the Wall Street Journal article on January 18, 1999. The Postal Senrice has 
merely 6% of the parcel post business. 

Our competitors further cite the proposition that USPS does not pay for tags or 
taxes on vehicles. When this accusation is made, they omit the fact that most 
rural letter carriers use their ov/n vehicles to deliver the mail. Rural carriers 
certainly do buy tags and pay all appropriate state and local taxes on their 
vehicles. 


Firewall Accounting 

NRLCA has always remained somewhat skeptical of the separate accounting 
concept for the competitive products. We simply do not see how dividing the 
competitive and non-competitive products for accounting purposes is done 
easily. 54% of rural letter carriers work out of Post Offices with one or two rural 
routes. 82% of rural letter carriers work out of 1 to 5 route post offices. Every day 
we carry both types of mail in varying volumes. In those offices there is no 
alternative to rural carriers delivering all types of mail. How can one accomplish 
separate accounting of personnel and vehicles? 

Private Law Corporation 

The proposed legislation would allow the USPS to form a private law corporation 
for non-postal products and engage in strategic alliances in or with private 
companies. The Postal Service has enhanced your concept with its proposed 
amendments by suggesting this corporation could issue stock. However, once 
stockholders are involved, the obligation of the company would shift to satisfying 
those shareholders. NRLCA believes that those shareholders wouldn’t be very 
interested in sharing profits with the competitive and monopoly side of the ledger. 

Additionally, let us look at a few examples of USPS attempts at non-traditional 
business products such as caps, mugs, ties, t-shirts, auto fliers, and mailing 
online. Each enterprise prompted small business owners to appeal to their 
congressional representatives to stop the Postal Service from selling these 
goods. NRLCA suspects that even after postal reform, there will be continuing 
congressional oversight of the USPS. 

In the final analysis, the public and its elected representatives are going to 
demand that the USPS stick to the basic public policy mandate of serving the 
public by collecting and delivering mail everywhere, to everyone, everyday. 


Mr. Chairman and Members of the Committee, thank you. 
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Mr. McHugh. Thank you, President Smith. And to you and your 
membership a great appreciation for your very constructive and 
positive role. As with the management associations it’s obviously 
very clear to me and everyone on this subcommittee, that all of you 
bring a very fierce loyalty for your membership. That’s not just un- 
derstandable, it’s the right thing. Your members are collectively 
very, very well served. 

As you know. President Sombrotto, and Smith, and Quinn, you 
chose to stay involved and be at the table, and I thank you for that. 
President Biller chose a different tact. I wished he hadn’t. Not so 
much that it would have helped or hurt him personally, but rather 
I think their presence at the table would have been enormously 
beneficial to us and to our work product. 

However, even at that, as President Biller said, Moe said in his 
opening comments, we are very well aware of the concerns and the 
objections to the bill that you have. So you have certainly rep- 
resented your membership well in that regard, as well. There prob- 
ably is no other part of this process that has been amended more 
times than that with respect to employee relations. 

In spite of the pledge that I took very early on in this process, 
that we were not intending in this bill to in any way negotiate or 
to settle any of the management-labor differences, we have still 
time and time again tried to respond to the very legitimate con- 
cerns that in the main you people brought to us. 

President Quinn mentioned the amendments that the ranking 
member and others through the last mark-up brought with respect 
to adding a member of labor to the Board of Governors, with re- 
spect to doing legislative language that would try to ensure that 
whatever happens does not have an adverse impact on the Postal 
employees. 

We, as well, have tried to build in H.R. 22 a number of changes 
that Vince Sombrotto and others have mentioned with respect to 
eliminating the mailbox test because of the concerns that you ex- 
pressed. 

We have put in language that very clearly, I think, says that. No. 
1, the Postal Rate Commission has no authority, no role in the col- 
lective bargaining process, that none of its deliberations can or 
should have any impact on that process. And, No. 2, to provide a 
very specific provision in the bill to ensure that the PRC can actu- 
ally grant to the Postal Service additional pass-throughs above 
CPI, where there are the kinds of expenses beyond the cap that a 
union contract might indeed produce. So those are the kinds of 
things, the issues that you brought to us, and we tried to address 
those. As President Smith said, we expect that process will con- 
tinue. We look forward to your additional comments and input. I’d 
invite Moe Biller back to at least talk to us, as that process goes 
forward. The door is open at any time in that regard. 

But let me just make a couple of comments about wages, and 
about union contracts and collective bargaining, because it is im- 
portant. The economist that President Biller’s union has engaged. 
Dr. Popkin, has presented testimony to the subcommittee on this 
issue. It’s been reflected in a variety of ways since then. And I don’t 
want to repeat myself 
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But, again, if we can go back to the specific language that talks 
about how nothing in the rate caps is intended in any way to affect 
the collective bargaining process, that, again, there is a direct pro- 
vision for an additional pass-through on rates above CPI where the 
union contracts do become an added cost driver, I think it’s impor- 
tant to point out a couple of things, and this point has been raised 
by some of you at the table as a source of pride, and understand- 
ably. 

The fact of the matter is, when we close the text books on the 
economic discussions and theory, as interesting as they are, the ex- 
perience of Postal employees is clear and it’s undeniable. Your 
wages have not kept pace with CPI. So even if CPI and the wage 
cap were a hard ceiling, which I again argue they are not, but even 
if they were, had your contracts reflected CPI, your members would 
be earning more money than they are right now. No. 1. 

No. 2, as you know, one of the things we wanted most to change 
was to institute a bonus system that brings the people into the 
benefit package that, in my opinion, do the lion’s share of the work, 
your members. Right now it’s basically management levels that 
share the bonus. 

We did a calculation that shows that had the bonus provisions 
of H.R. 22 been in force over just the past 4 years, the average em- 
ployee, and many obviously are above average, but the average em- 
ployee would have received nearly $1,700, would have received 
$1,689 in each 1 of those past 4 years. That would have meant 
$6,800 more in pocket to your members, each and every member, 
had this bill been in place. 

The point is we made every effort, it seems to me, to try to en- 
sure that employees are not harmed by this, that, indeed, they are 
helped by this. Because, as Moe Biller said, this is a highly labor 
intensive organization. When you have 800,000 or 750, depending 
on whose figures you use, over 700,000 hard working Americans in 
an organization that really is equatable to about 80 percent of the 
operating costs, you’ve got to pay attention to them if you are going 
to do anything remotely positive. And we’ve always tried to keep 
that in mind. 

So at the end of the day, we want to ensure that this is good for 
your members, it is good for Postal employees. And I’m not trou- 
bled by that. I’m not worried about anybody labeling me as a lack- 
ey of this group or a lap dog of that one, because the Postal Service 
that I know is successful for one reason, because of those people 
who go out and make it work in the Pierrepont Manors, and in the 
Philadelphias, and in every town, hamlet, village, and city of this 
Nation. So I wanted to put that on the record to reassure you, if 
nothing else, of our intent. 

I, frankly, don’t have any questions for you gentlemen. And 
that’s for one reason. We have been with you at the table and ex- 
changing information and I don’t think we have any areas of mis- 
understanding or in need of clarification. No. 1. And, No. 2, I feel 
very confident we are going to continue to work together. Now 
what that means is at the end of the day it will be your judgment 
to make. And I’d like to try to persuade you but I’m not going to 
try to do that. You are far too loyal on behalf of your members to 
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have that kind of effort succeed any way. So we’re really looking 
forward to that continuing. 

And in reading your testimony, by and large, it confirmed the 
relatively positive feeling in that regard that I have. So I could sit 
here and throw a few out for the record, if it would make everybody 
happy. But, by and large, I think we need to continue to do what 
we have been doing. At the end of it, hopefully we will have done 
some good. So that’s my speech. Has anybody got one back at me? 
President Smith. 

Mr. Smith. I would like to thank you for the opportunity to come 
to you, as you gave us the opportunity, to address those issues that 
we were concerned with. And you gave us that opportunity. 

I was struck by your remarks a moment ago about all of us being 
fiercely loyal to our members, but you know we and our members 
are fiercely loyal to the Postal Service. We want the Postal Service 
to succeed. And all of us want whatever comes out of this bill to 
be good for the Postal Service because it in turn is good for us. 
Thank you for the opportunity to participate. 

Mr. McHugh. Thank you. And, by the way, you should always 
as a politician remember you are never sure how your words are 
going to be interpreted. I meant “fiercely loyal” as a compliment. 
I hope you took it that way? 

Mr. Smith. Yes. 

[Additional questions for Mr. Smith follow:] 
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PANEL FOUR - POSTAL tABOK UNIONS 


Q. What is the connection and/or similarity between price caps in the 
telecommunications industry and price caps in the Postal Service? 

a. 1 don't know. 


Q. Would you support a streamlined postal reform bill which would only address 
pricing flexibility and give the Postal Service the authority to offer new products in 
a more timely fashion? 

a. I would have to read it. 


Q. Should Congress provide more of a public oversight role to assist the Postal Service 
in better controlling costs and improve productivity? 

a. The current oversight is fine. 


Q. Do we need to pass H.R. 22 to effect postal reform or can we work within the 
existing statute to bring about changes and improvements in postal structure and 
operations. If so, be more specific. 

a. Current law reforms are possible, but the USPS and PRC would be forced to 
cooperate more. 


Q. Currently, postal workers participate in the Federal Employees' Health Benefits 
Program (FEHBP) and in the Federal Civil Service Retirement program. What 
happens to postal workers' health and retirement benefits under the Private. Law 
Corporation? 

a. We presume the same. 


Q. A recent AP poll stated that three-fourths of Americans believe the Postal Service is 
doing an excellent or good job. Will the general public, the "Aunt Minnies" of the 
country support H.R, 22? What's in it for them? 

a. Continued on-time delivery. 
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Q. The AP poll went on to say that the cost of stamps is too much. Any idea how much 
"Aunt Minnie" will pay for postage under H.R. 22? 

a. No. 


Q. If we were to enact H.R. 22 today, as currently written, how would postal jobs, 
services and postage rates be impacted? 

a. Hopefully, the changes would insure the ability to go into the 21st Century as a 
viable entity. 


Q. How will the Postal Service address collective bargaining and wage issues under H.R. 
22? How will collective bargaining be addressed under the Private Law Corporation? 

a. The same as they do now. 


Q. Ted Carrico, President of the National Association of Postmasters of the United States, 
expressed a deep concern about the direct appropriation for the PRC. He believes 
that a connection between Congress and the PRC is dangerous because of the 
potential for congressional "mis” micro management of the Postal Service and will 
serve as a new avenue for postal competitors to cripple the Postal Service. Your 
reaction? 

a. A direct appropriation is a poor idea. 


Q. Last month, the GAO issued a report describing the major performance and 
management challenges that need to be addressed if the Postal Service is to sustain 
performance and remain competitive into the 21st Century. 

In what ways can the Postal Service further reduce costs and what savings can be 
realized from the ways you have mentioned? 

a. Collectively work smarter. 


Q. Can we, in the Congress, provide the Postal Service greater flexibility to set rates and 
offer new products quickly, without the establishment of a new price cap rate setting 
mechanism and the creation of a Private Law Corporation? If not, why not? If so, 
how? 

a. Probably. Ask CRS for options. 
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- 2 - 


Q. The Postal Service is grappling with labor-management issues, the challenges on 
containing costs, the need to better protKt revenues, the need to implement reliable 
indicators of postal performance and risks from Y2K computer problems. Can we 
expect the Postal Service to address all these very serious matters and be subject to 
the type of postal rrform envisicnal in H.R. 22? 

a. Yes. 
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Mr. McHugh. Well, with that, gentlemen, thank you again. I 
look forward to working with you. Let me thank everyone in the 
room here today for your incredible patience, perhaps your lack of 
sanity, but your incredible patience. This has been as open a proc- 
ess as we have been able to maintain. We are going to continue to 
try to do that. You know the staff, and we look forward to working 
with you. 

We have a Y2K hearing on February 23rd, if you are really look- 
ing for some excitement. But the next hearing on this issue will be 
conducted March 4th. I don’t know if it will be in this room. After 
my treatment of him this morning, the chairman will probably 
never let me back in here. But we’ll let you know where, and we 
hope you’ll share some time with us then. And with that, the hear- 
ing is adjourned. 

[Whereupon, at 2:25 p.m., the subcommittee was adjourned.] 

[Additional information submitted for the hearing record follows:] 
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Wri1;ten St:a1:«nent: Submitted by 

The Department of State 

on H.R. 22, The Postal Modernization Act of 1999 

SiibcomnuLttee on the Postal Service 
Committee on Government Reform and Oversight 
House of Representatives 

February 11, 1999 
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The Department of State welcomes its new role in overseeing 
international postal policy concerning ^e Universal Postal Union 
(UPU) . We take very seriously our new responsibility to ensure 
that the views of private providers, postal users, the general 
public, and other agencies are taken into account as we form U.S. 
positions for the UPU. 

The Department of State is committed to a fair and open 
process. We have many good models to follow and much experience 
in managing policy formulation for multilateral organizations and 
UN technical agencies such as the Universal Postal Union. We 
have had a number of discussions with the private sector and 
other government agencies to develop a process for working with 
UPU "stake holders". We have looked at several ways to 
synthesize indust^, consumer, and government in^rests 
concerning complex issues in multilateral organizations, 
including USTE' s Industry Sector Advisory Committees (ISAC^s) and 
the International Maritime Organization amd World Health 
Organization processes led by State. 

It appears that UPU stake holders are not wedded to one 
particular model at this time, but would like to see an open and 
transparent process in which its views are seriously considered 
as the United States formulates international postal policies and 
policies toward specific UPU proposals. Postal consumers, 
private operators and other UPU stake holders also recognize that 
in this transition period it is important to hear their views , 
however informally, and incorporate them in U.S. positions in 
preparation for the August 1999 Beijing Postal Congress. 


As an initial step in this open, transparent process, the 
Department held its first formal public meeting on US policies in 
the UPU on January 26, We expect to receive written follow-up 
which will be publicly available and used in forming our 
government's positions. 

We plan to hold a series of similar meetings before the 
Beijing Postal Congress which will allow us to brief all 
interested parties on the state of play vis-a-vis the various 
issues in the UFU about which they have voiced concerns or that 
potentially affect industry or consumers. During these meetings, 
to whi^ representatives from all interested government agencies 
will also be invited, we will be open to private sector comments 
and observations, and will accept written comments from all 
parties at any time, which we es^ect to make p\sblicly available. 
We will consider all views gathered in formulating U.S. positions 
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for the Beijing Congress and other meetings in the Universal 
Bostal Union. It is also our intention to make public the 
positions we will take on issues of ooaoem to the private 
sector. If adjustments to the process outlined above are called 
for to achieve our objectives, we will consider changes that make 
sense as we tailor our efforts to meet stake holder needs. 

Since the Beijing Postal Congress is only months away, we 
must move ipiiokly to integrate all O.S. views in the 
international postal policy process . The Bureau of International 
Organization Affairs' Office of Technical and Specialized 
fancies <IO/T) manages this process within the Department of 
State . 

He look forward to working with the Congress, U.S. postal 
consumers, private operators and other interested parties as we 
consider how to give each sector a level playing field in US 
policy toward the OTU. 




H.R. 22, THE POSTAL MODERNIZATION ACT 

OF 1999 


THURSDAY, MARCH 4, 1999 

House of Representatives, 

Subcommittee on the Postal Service, 

Committee on Government Reform, 

Washington, DC. 

The subcommittee met, pursuant to notice, at 1:07 p.m., in room 
2154, Rayburn House Office Building, Hon. John M. McHugh 
(chairman of the subcommittee) presiding. 

Present: Representatives McHugh, Sanford, LaTourette, Burton, 
Owens, and Davis. 

Staff present: Jane Hatcherson, legislative assistant; Abigail D. 
Hurowitz, clerk; Tom Sharkey; Robert Taub, staff director; Heea 
Vazirani-Fales, counsel; Denise Wilson, minority professional staff 
member; and Jean Gosa, minority staff assistant. 

Mr. McHugh. Let me call the meeting to order. Good afternoon. 
I want to welcome you all to what is the third hearing for the Post- 
al Subcommittee in this Congress. Three weeks ago, as many of 
you heard and witnessed, we received testimony from the Postal 
Service, the Rate Commission, and the postal employee groups on 
the current version of H.R. 22, as reported by the subcommittee 
last fall. 

Our 4-year journey continues today as we hear from Cabinet de- 
partments, it says — I guess it should read Cabinet department and 
I will say a little bit about that in a moment — and a variety of com- 
petitors and customers of the Postal Service, both live and for the 
record. 

Such a hearing, I feel, is consistent with our longstanding ap- 
proach of attempting to ensure that we obtain as many points of 
view on this legislation as practical. As in the past, I look forward 
to yet another full and frank exchange with all four panels, or 
three-and-a-half panels, as the case may be. 

As I have tried to consistently maintain, the goal of H.R. 22 has 
been and remains twofold: to provide the Postal Service greater 
freedom to compete, both today and into tomorrow, in order to suc- 
cessfully carry out its universal service mission, while at the same 
time establishing new rules to ensure fair competition and protect 
the public interest. 

We will hear today from some who suggest that the best alter- 
native is to generally keep the status quo and restrict the Postal 
Service to its noncompetitive products, leaving it unresponsive, as 
demand for those services continues to decline. 

( 303 ) 
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Of course, many of these same groups also demand the Postal 
Service somehow provide lower rates and better service. Given such 
statements, I believe it is important to underscore that, because of 
H.R. 22’s price caps, strong oversight, and overall incentives for 
greater competitiveness and efficiency, this bill would almost surely 
result in lower rates and better Postal Service for noncompetitive 
customers compared to what rates and service will be if H.R. 22 is 
not, in my opinion, ultimately enacted. 

H.R. 22, I believe, strengthens consumer protections through 
such provisions, among others, as quality of service reviews, com- 
plaint processes with much greater enforcement power, subpoena 
power, and annual audits. 

Let us take price caps as one example. Rather than being a to- 
tally untested and unknown process, as a few of the testimonies 
submitted today imply, in reality, eight foreign nations presently 
use price-cap plans to regulate their post office’s rates. So it is not 
some blind journey into the unknown. 

While price caps would provide the Postal Service new pricing 
freedom, they would also rectify a problem with the 1970 act. Cur- 
rently, the Service has sole discretion to determine the overall level 
of revenues to be extracted from captive customers and, as such, 
has little reason to control costs. 

Clearly, an independently administered system of price caps 
would represent a vast improvement in protecting the public inter- 
est. Some mailers apparently feel that they are riding a winning 
trend with respect to their particular rates, as determined in the 
last few rate cases, and, therefore, assume that this trend will con- 
tinue, in their minds, forever. However, I would suggest we don’t 
have the luxury of enjoying the future until it has, in fact, become 
the past. When you have a system, as we do, that is without con- 
straint and at a meaningful measure as to the overall level of reve- 
nues that the Postal Service can demand in a rate case, then no 
one should feel secure about their likely position come tomorrow. 

Perhaps a few of those folks who somehow feel warm and fuzzy 
about their future rate trends and protections under the existing 
framework might wish to speak to the nonprofit mailers testifying 
today who would, I think, provide a somewhat different perspec- 
tive. 

While this may be the last of 4 years of subcommittee hearings 
on H.R. 22, the last subcommittee hearing on H.R. 22 — [laughter.] 

We are at step 1 of the legislative process, and there still is a 
long way to go. At the conclusion of today’s hearing, as we have 
since the beginning, we will fully digest all of the comments re- 
ceived and, where we can, modify the bill to respond to those con- 
structive concerns and suggestions that have been put forward, and 
there are many. 

I would be remiss if I did not note a special coincidence today. 
In fact, at this moment, there is a memorial service being held on 
the House floor for a legendary and well-respected Member of the 
House, Mo Udall. As many know. Congressman Udall was one of 
the key forces in making the Postal Reorganization Act a reality 
back in 1970. Indeed, as just one example of how far that Postal 
Service has come from its challenges in those old days, some of us 
may be able to recall Mr. Udall’s joking remedy for the inflation 
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this Nation was dealing with in 1972, when he said, “Let’s turn in- 
flation over to the post office. That will slow it down.” [Laughter.] 
I know our dear, departed friend would be pleased to know that 
through the work he helped to be^n, and especially because of the 
hardworking postal workers, that joke no longer works. Times have 
certainly changed, and the postal system he helped create has 
served this Nation so very well for more than a generation. As we 
continue the journey of modernizing our Nation’s postal laws, I 
know that we will succeed if we infuse our efforts with the vision 
and the bipartisanship that Congressman Udall and his colleagues 
brought to the table nearly 30 years ago. 

So, with that, again, I welcome you all. I would be happy to yield 
to my friend on my right, Danny Davis, the acting ranking mem- 
ber, for any comments he may wish to make. 

[The prepared statement of Hon. John M. McHugh follows:] 
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Good Afternoon. The Subcommittee’s third hearing in the 106*"* Congress will come to 
order. I welcome all of my colleges. 

Three weeks ago, we heard from the Postal Service, the Rate Commission, and the postal 
employee groups on the current version of HR 22, as passed by the Subcommittee last fall. Our 
four-year journey continues today as we hear from cabinet departments and a variety of 
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Mr. Davis. Well, thank you. Thank you very much, Mr. Chair- 
man. And as you have already indicated, this may very well he the 
last in a set of hearings that we will have had on this very impor- 
tant matter. Therefore, I would like to thank all of those who have 
come before us as witnesses and those who have come today. 

I am very much interested in hearing from all of them as we con- 
tinue to engage in what I like to call this information-sharing proc- 
ess. Obviously, H.R. 22 is one of the biggest measures aimed at re- 
forming or revamping, if you will, the U.S. Postal Service, and this 
is indeed a very complex bill. I must say that I still have some con- 
cerns with the long-term outcome of the price cap and the private 
law corporation as set up in the bill and how that pertains to and 
continues to protect and promote the rights of the consumer. 

At the heart of this bill, as this committee deliberates on how to 
make the Postal Service compete more efficiently, I want to again 
pose the question and trust that all of us will continue to consider 
it, and that is at the bottom line, who does this bill really serve? 
Is it in the best interests of the individual consumer? We cannot 
get away from what the Postal Service’s No. 1 priority ought to and 
must be, and that is delivering mail to the consumer in the most 
efficient and effective manner that we can generate. This means 
ensuring that both those who live in urban and rural areas get the 
mail for the same price and basically in the same manner. 

Delivering mail has to be the top priority of our Postal Service 
and of our postal system. The consumer interest must be the bot- 
tom-line priority. I trust that we will get there, and I am sure that 
we will. So with you, Mr. Chairman, I look forward to hearing the 
witnesses and, again, thank you for the opportunity to comment 
and look forward to a very productive session. 

Thank you very much. 

Mr. McHugh. I thank the gentleman. I thank him and all of the 
Members on his side for their, not just cooperation, but their active 
participation in this process. It has been very helpful. 

Before we go to our first witness, I would be happy to yield to 
the vice-chairman of the subcommittee, the gentleman from South 
Carolina, Mr. Sanford, if he has any opening comments he would 
like to make. 

Mr. Sanford. Thank you for doing so, but, no, I do not have 
opening comments. 

Mr. McHugh. I thank the gentleman. 

I mentioned during my opening statement that we had a last- 
minute change in the roster. We had, at the request of the minor- 
ity, happily invited the Department of Treasury to present testi- 
mony, both for the record and in person, and until 1 o’clock — or 
1:03 p.m. — we were under the impression that they were still going 
to appear. The empty seat you see is obvious testimony to the fact 
they did not appear, and apparently did not intend to, without ever 
informing at least our side. 

I should note that I am very disappointed not only for what I 
think is a pretty clear act of a lack of common courtesy, in noti- 
fying people of your intentions, particularly when those intentions 
go contrary to your original statements, but also because I feel they 
had something to offer. 
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I am going to ask unanimous consent that Department of Treas- 
ury’s written testimony be submitted for the record, although I 
have to admit to you I am somewhat tempted to strike it out be- 
cause it is not all positive from my perspective, as you understand. 
But, in fairness, they do bring some valid concerns to the table. 

I would like to believe that someone shared with them my scintil- 
lating, probing questions, and they were too frightened to show 
their faces, but that is probably not the case. It is probably some- 
thing other than that. 

So I am disappointed in Treasury and the absence of Lewis 
Sachs, who is Deputy Assistant Secretary of Government Financial 
Policy, who both submitted the testimony and we had expected to 
be here. 

[The prepared statement of Mr. Sachs follows:] 
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Chaimian McHugh and distinguished Members of the Subcommittee, I am pleased to 
have the opportunity to submit this written statement on behalf of the Treasury Department with 
respect to H.R. 22 , the “Postal Modernization Act of 1999.” 

The financial provisions in Title II of the current version of H.R. 22 are similar to those in 
earlier versions of the bill, which Treasury reviewed in letters dated September 24 and April 1 0, 
1998. These provisions would segregate the finances and operations of the Postal Service into 
three distinct components: (1) Non-Competitive Postal, which would continue to be financed 
thrbugh the existing Postal Service Fund; (2) Competitive Postal, which would be financed 
through a newly created Competitive Products Fund in the Treasury; and (3) Non-Postal, which 
would be financed by a newly created corporation, the shares of which would be owned by the 
Competitive Products Fund. 

The current bill includes new provisions designed to strengthen the proposed fire walls 
between the three proposed Postal Service components and to minimize the risks posed by the 
Competitive Products Fund. For example, under the bill, the proposed Competitive Products 
Fund would no longer be authorized to boirow from the Postal Service Fund, In addition, the 
Postal Service would be required to submit to the Secretary of the Treasury and the proposed new 
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Postal Regulatory Commission an annual report that would address such matters as risk 
limitations, reserve balances, allocations of monies, liquidity requirements, and measures to 
safeguard against losses. 

While we support the new provisions and appreciate the Subcommittee’s efforts to 
address Treasiuy’s concerns, we continue to object to the financial provisions in Title II of the 
bill. Our concerns are as follows: 

Borrowing . H.R. 22 would permit the Postal Service to borrow money for its 
Competitive Products Fund from the market, rather than continuing to borrow from the 
Federal Financing Bank (FFB). We object to this provision because we believe it would 
result in increased borrowing costs to the Postal Service. In accordance with 
longstanding Federal financial policies, Federal entities, such as the Postal Service, 
should borrow solely from the Treasury or the FFB because that is the least expensive, 
most efficient method of financing such debt. In fact, we have been receiving very 
positive feedback fiom the Postal Service about its borrowing relationship with the FFB. 

Investment . The bill would permit the Postal Service to boirow on behalf of the 
Competitive Products Fund from the market at preferential rates due to perceived 
Government backing of the debt. The Competitive Products Fund could then invest any 
excess monies in the “Non-Postal” corporation; dtat corporation, in turn, could thee 
invest in individual private companies. This scenario ultimately would allow the Postal 
Service to borrow at preferential rates and invest at potentially higher rates. Although the 
bill attempts to limit investment in private equities to the Non-Postal corporation, the 
corporation's ownership by the Competitive Products Fund and its financial links to the 
Postal Service create a situation in which the increased risks undertaken by the Non- 
Postal corporation could ultimately be borne by taxpayers. 

Banking . The bill would permit the Postal Service to deposit funds from the Competitive 
Products Fund outside of the Treasury, without the Secretary of the Treasury’s approval. 
In addition, the Postal Service would be permitted to move its funds in and out of the 
Competitive Products Fund at its sole discretion. Under existing law, the Postal Service 
banks at the Treasury and may not deposit fimds outside of the Treasury without the 
Secretary of the Treastiry ’s approval. As a matter of sound Government fiscal policy, this 
arrangement is necessary to allow centralized management of the Government’s cash 
balances. If the financial exemptions and privileges proposed for the Postal Service were 
to become a precedent for all Federal agencies. Treasury’s borrowing costs would be 
increased, and its cash management and forecasting abilities would be weakened. The 
Postal Service provisions cannot be considered in isolation. If other Federal entities were 
granted similar authorities as sought for the Postal Service, the adverse consequences on 
Treasury’s management of Government funds would be severe. Additionally, the 
financing costs borne by those entities would be greater. 
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Non-Postal Corporation . Althou^ the bill classifies the new Non-Postal corporation as a 
private corporation, we view that entity as an on-budget Federal agency. As such, it 
should be required to borrow, bank, and invest with the Treasury and should be subject to 
the Federal oversight and regulations that govern such agencies. The Non-Postal 
corporation should be viewed as a Federal agency because it would be solely owned by 
the Competitive Products Fund, and thereby, would have strong links to the Postal 
Service, which is a Government entity. (Non-Governmental ownership is not 
contemplated for the corporation.) Moreover, the Non-Postal corporation would have a 
Federal charter and would be authorized to conduct postal business, which is perceived as 
a Governmental function. 

In conclusion, Treasury cannot support the financial provisions in Title II of H.R. 22, as 
they are currently drafted. However, we look forward to working closely with the Subcommittee 
and the Postal Service to find ways to resolve our concerns wifli these provisions. 

The Office of Management and Budget has advised that there is no objection firrm the 
standpoint of the Administration’s program to the presentation of this statement. 

-30- 
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Mr. McHugh. But, nevertheless, in no way diminishing the first 
panel, we still are very fortunate to have with us a representative 
of the Department of Justice, Deputy Assistant Attorney General 
of the Antitrust Division, Donna Patterson, whom we welcome here 
this afternoon. 

I will say for the public record what I said earlier, happy birth- 
day. 

Ms. Patterson. Thank you. 

Mr. McHugh. You are welcome. And I know you are looking for- 
ward to finally drinking legally. [Laughter.] 

With that, Ms. Patterson, again, in all seriousness, welcome. We 
are particularly happy now that you are here because we wouldn’t 
have a panel 1 without you. [Laughter.] 

And also because of your testimony. I have read your testimony 
and, as with all panels and witnesses, would ask unanimous con- 
sent that their prepared statements be entered in their entirety for 
inclusion in the record. 

Also, before we begin, consistent with full committee rules, every 
witness before either the full committee or any of its subcommit- 
tees is required to take an oath. So if you would rise, please, and 
raise your right hand and affirm after me. 

[Witness sworn.] 

Mr. McHugh. The record will show that Ms. Patterson affirmed 
the oath. 

Welcome. If you could summarize your statement, that would 
perhaps expedite things. 

So, welcome, and we are all ears. 

STATEMENT OF DONNA E. PATTERSON, DEPUTY ASSISTANT 

ATTORNEY GENERAL OF THE ANTITRUST DIVISION, DE- 
PARTMENT OF JUSTICE 

Ms. Patterson. Thank you, Mr. Chairman. 

I am pleased to be here this afternoon to present the views of the 
Antitrust Division on H.R. 22, the Postal Modernization Act of 
1999. My written statement and remarks present only the views of 
the Antitrust Division. The Division’s comments should not be read 
as addressing issues outside our area of expertise or as reflecting 
the position of the Department of Justice or the administration 
with respect to overall postal reform. 

Since passage of the Sherman Act in 1890, the United States has 
committed itself to protecting free and unfettered competition in 
the vast majority of markets in our economy. This reliance on free- 
market competition has served us well and provided numerous ben- 
efits to consumers, including more innovation, a greater choice of 
products, and lower prices. 

The primary antitrust enforcement tools are sections 1 and 2 of 
the Sherman Act, which prohibit conspiracies and restraint of trade 
and monopolization, respectively, and section 7 of the Clayton Act, 
which prohibits mergers or acquisitions that may tend to substan- 
tially lessen competition. 

In addition to our primary law enforcement activities, the Anti- 
trust Division engages in a program of competition advocacy. Since 
the enactment of the Postal Reorganization Act of 1970, we have 
provided views with respect to postal issues in a variety of arenas. 
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We have challenged the efforts of the Postal Service to expand the 
scope of the protections afforded under the private express statutes 
and have suggested the need for a comprehensive review of com- 
petition in domestic and international markets for mail services. 

A number of our prior efforts are listed in my written statement. 
Most recently, we supported the legislative amendment transfer- 
ring responsibility for international postal policy from the Postal 
Service to the State Department. We applaud the subcommittee’s 
efforts in spearheading and enacting that legislation. We believe it 
will have beneficial competitive consequences. 

The Division’s position with respect to the key competition policy 
issues affecting domestic and international mail consistently has 
been to promote competition where feasible. Accordingly, we have 
criticized attempts by the Postal Service to use its regulatory au- 
thority to expand the scope of the private express statutes, and we 
have opposed efforts to erect restrictions on competition in inter- 
national mail services. 

These positions are consistent with our general view that statu- 
tory exceptions to the Federal antitrust laws should be avoided 
whenever possible. 

Federal competition policy objectives are best served when the 
Federal antitrust laws are applied uniformly rather than allowing 
the distortions that arise when special protections are given to 
classes of competitors or to selected industries. 

I would like to turn now to the proposed legislation. First and 
foremost, I want to commend the subcommittee for ensuring that 
competitive principles play an important role in Postal Service re- 
form. Today, competitors have entered a number of the activities 
formerly carried out only by the Postal Service. At the same time, 
it appears unlikely that other entities currently have the infra- 
structure necessary or the desire to compete for general First Class 
Mail delivery at the size and scope necessary to preserve universal 
service of mail delivery. 

The policy question that the proposed legislation addresses is 
whether an acceptable system can be devised to put the Postal 
Service on roughly the same footing as others in the areas in which 
it faces competition, while ensuring that the Postal Service con- 
tinues to have the ability to meet the requirements of its universal 
service obligation efficiently. 

H.R. 22 recognizes the distinction between the Postal Service’s 
universal service obligation and its participation in newly competi- 
tive markets by treating these services differently. 

From the perspective of competition policy, the goal and intent 
of the legislation to enhance the ability of the Postal Service to par- 
ticipate in competitive markets, while at the same time addressing 
concerns about cross-subsidization, is a step in the right direction. 

A significant aspect of the legislation is the move from cost-based 
to price-cap regulation for the Postal Service’s monopoly products. 
In many instances, price-cap regulation systems have advantages 
over cost-based price regulation because price cap systems tend to 
create greater incentives to lower costs and to increase efficiency. 

One of the keys to implementing the regulatory pricing scheme 
contained in the legislation will be to ensure that an appropriate 
cost-allocation methodology is adopted. Another important compo- 
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nent of the new structure is the application of the antitrust laws 
to the Postal Service for activities relating to its nonmonopoly prod- 
ucts. 

I would like to turn now to comments on two specific provisions 
of the bill, section 305 and section 603. Section 305 appears to cre- 
ate a regulatory scheme under which the Postal Regulatory Com- 
mission would proscribe regulations to enforce statutory require- 
ments that the Postal Service not, among other things, create any 
competitive advantage for itself or any other party. We would like 
to discuss this section with the subcommittee. 

We are concerned that, without clarification, the standards in 
this section may diverge from the antitrust laws. We are also con- 
cerned that future interpretations of the section could lead to unin- 
tended consequences such as disputes over the meaning of competi- 
tive advantage or the chilling of legitimate procompetitive behav- 
ior. We welcome the opportunity to work with the subcommittee on 
this issue. 

Section 603 would require the Department of Justice to prepare 
a comprehensive report identifying Federal and State laws that 
apply differently to competitive products of the Postal Service than 
to products of other companies. The Department of Justice is not 
an appropriate agency for such an assignment. We are concerned 
that such a requirement would require us to divert scarce resources 
from our law-enforcement activities and, therefore, detract from the 
appropriate enforcement of the antitrust laws. We respectfully re- 
quest that if this reporting requirement is retained as the legisla- 
tion goes forward, the job be assigned to a more appropriate agen- 
cy- 

I would like to finish my remarks by again noting that the pro- 
motion of competition, where possible, should be an important goal 
in any Postal Service reform, and I thank the subcommittee for 
taking important steps in that direction. 

I am ready to answer your questions. 

[The prepared statement of Ms. Patterson follows:] 
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I am pleased to be here this moming to present the views of the Antitrust Division on 
H.R. 22, the Postal Modernization Act of 1999. My written statement and remarks here this 
morning present the views of the Antitrust Division and do not purport to address issues outside 
of our areas of expertise. Therefore, the Division’s comments should not be read as reflecting 
the position of the Department of Justice or the Administration with respect to overall postal 
reform. At the outset, I would like to provide a brief overview of the antitrust laws of the United 
States and then turn to thoughts about the Postal Service and some thoughts about H.R. 22. 

THE ANTITRUST LAWS OF THE UNITED STATES 

I would like to start by discussing the purpose and scope of the antitrust laws. For over a 
century, the United States has committed itself to protecting free and unfettered competition in 
the vast majority of markets in the economy. The Sherman Act, passed in 1 890, has been called 
the Magna Carta of free enterprise. In general, the United States operates a ftee-market economy 
subject to the antitrust laws. Time and again, relying on free-market competition has allowed 
consumers numerous benefits, including more innovation, more choice and lower prices than that 
of economies where free competition has been limited 

The main provisions of the Sherman Act are Section 1 and Section 2 of the Act, and they 
are, in conjunction with Section 7 of the Clayton Act, the primary antitrust enforcement tools. 
Section 1 of the Sherman Act prohibits contracts and conspiracies in restraint of trade. Section 2 ' 
of the Sherman Act prohibits monopolization or attempts to monopolize. Section 7 of the 
Clayton Act prohibits mergers or acquisitions that may tend to substantially lessen competition. 
Let me spend just a little more time on the types of activity that may violate these sections of the 


antitrust laws. 
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Collusion, which means that firms are agreeing with each other to restrain competition 
among themselves, is a violation of section 1 of the Sherman Act. It virtually always results 
directly in inflated prices to consumers and denial of choices in the marketplace; indeed, that is 
its purpose. The most common of these agreements are agreements to fix prices, agreements to 
allocate markets, and agreements to boycott particular customers, suppliers, or competitors. 

Price fixing includes not only agreeing on the specific price, but also agreeing to increase or 
depress price levels, or agreeing to follow a formula that has the intended effect of raising or 
depressing prices or price levels. Allocation of markets includes not only agreeing to divide up 
geographic areas to avoid competition, but also agreeing to divide up customers or suppliers 
within an area, or agreeing to divide up a sequence of bids. Group boycotts include any 
agreement among competitors that they will deal with their customers or their suppliers only on 
particular terms. 

A second type of antitrust violation is monopolization or attempting to monopolize, 
which violates section 2 of the Sherman Act. Under section 2, it is not necessaiy to prove an 
agreement. One firm can illegally monopolize by itself But section 2 monopolization cannot be 
proved just by showing that a firm has engaged in restrictive conduct. The law also requires 
proof that the firm has a monopoly and that it engaged in the restrictive conduct in order to 
acquire or maintain the monopoly. Or, in the case of attempted monopolization, it must be 
proved that the firm stands a "dangerous probability" of obtaining a monopoly as a result of the 
restrictive conduct. To prove "dangerous probability," the courts generally require, for starters, 
that the firm involved in the restrictive conduct already has a quite large market share. And even 
a large market share might not be enough, if other facts indicate that the restrictive conduct is 
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unlikely to succeed in creating a monopoly. 

In addition to prohibiting anticompetitive collusion and monopoliration, the antitrust 
laws also prohibit anticompetitive mergers and acquisitions. A merger or acquisition that may 
substantially lessen competition in a product market and geographic market violates section 7 of 
the Clayton Act. Under Clayton Act merger review, the principal focus is whether the merger 
would change the incentives and ability of competitors to such a degree that competition would 
be substantially lessened. The remedy for a merger that violates the Clayton Act typically is to 
sue to stop the merger, or to insist that it be modified to remove the cause for antitrust concern. 

The Division analyzes mergers pursuant to Horizontal Merger Guidelines 
developed jointly by the Department of Justice and the Federal Trade Commission (the Antitrust 

Division shares civil antitrust enforcement responsibility with the Federal Trade Commission). ^ 

/ 

The analysis is aimed at determining whether the merger is likely to create or enhance marker' 
power, or to facilitate the exercise of market power, in any relevant market. Market power is the 
ability of a firm or group of firms to raise the price they charge to customers -- or to lower the 
price they pay to suppliers -- a small but significant amount without being defeated by 
competitive responses by other competing firms. 

PAST .JUSTICE DEPARTMENT VIEWS ON POSTAL ISSUES 

Since the enactment of the Postal Reorganization Act of 1 970, the Department has 
engaged in an active program of competition advocacy with respect to postal issues. In 
appearances before the Rate Commission and in various Executive Branch communications, the 
Department has challenged efforts by the Postal Service to expand the scope of the protections 
afforded under the Private Express Statutes. We have suggested the need for a comprehensive 
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review of competition in domestic and international markets for mail services, noting the USPS’s 
expansion into competitive markets and the many ambiguities surrounding its legal status under 
the Private Express Statutes. These are some of the issues we have addressed: 

• In 1977 the Department of Justice issued a report on the Private Express Statutes 
which examined the basis of the postal monopoly and suggested competitive 
alternatives. 

• In 1979 the Antitrust Division submitted comments to the Postal Service on the 
competitive impact of its regulations and urged the repeal of regulations treating 
“data processing materials” as within the scope of the term “letter” as used to 
delineate the scope of the postal monopoly. 

• In 1986 the Antitrust Division prepared comments urging the USPS to suspend or 
limit its International Priority Airmail Service pending development of a factual 
record adequate to ensure against anticompetitive cross-subsidization; in a 
separate proceeding the Antitrust Division urged the USPS to reject proposed 
rules that would restrict the ability of remail services to compete for international 
mail traffic. 

• In 1988 the Antitrust Division submitted comments critical of the USPS proposal 
for modifications to the terminal dues system for delivery of international mail. 

• In 1991 the Antitrust Division reiterated its opposition to the USPS proposal for 
modifications to the terminal dues system. 

• Most recently, the Department of Justice prepared written comments in response 
to Chairman McHugh’s request for views on the antitrust and competition policy 
provisions in H.R. 22. Our August 1 998 letter continues to have general 
application to H.R. 22, notwithstanding modifications that may have been made to 
the bill currently under consideration. 

Last year we also took an active role in urging support for a legislative amendment 
transferring responsibility for international postal policy from the USPS to the State Department. 
The President signed the measure into law, thus formalizing the end of the USPS’ direct 
representation of US interests at meetings of the Universal Postal Union, the international 
standards-setting body. 
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The Department’s position hM not wavered on key competition policy issues affecting 
domestic and international mail. In the years since the reorganization of the United States Post 
Office, we have been critics of attempts by the USPS to use its regulatory authority to expand the 
scope of the statutory protections afforded by the Private Express Statutes, and we have opposed 
efforts to erect restrictions on competition in international mail services. 

Furthermore, the Department takes the firm position that statutory exceptions to the 
federal antitrust laws should be avoided whenever possible. Federal competition policy 
objectives are best served when the federal antitrust laws are applied uniformly, rather than 
allowing them to be distorted to give special protections to certain classes of competitors or to 
selected industries or economic sectors. We believe that Congress should create exceptions to 
the antitrust laws only in the exceedingly rare instances when the government’s strong interest in 
preserving competition is outweighed by a compelling and irreconcilable social policy objective, 
and that even in those rare instances the exception should be as narrowly drawn as possible. 

THE PROPOSED LEGISLATION 

Until recently, there has not been serious legislative focus on possible modernization of 
the United States Postal Service since the enactment of the Postal Service Modernization Act of 
1970. Given that almost three decades have passed, with accompanying technological and other 
changes, it is not surprising that thought would again be given to whether changes to the 
regulatory system in which the Postal Service operates are appropriate. 

In broad overview, the Postal Service now engages in a number of activities which can be 
considered competitive. For example, there are a number of options for people to send material 
to a recipient quickly (that is within 1 or 2 days), typically referred to as express mail. At the 
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same time, it appears unlikely that other entities currently possess the infrastructure necessaiy to 
compete for general first-class mail delivery at the size and scope necessary to preserve universal 
service of mail delivery. 

Given these competing observations, the question for policy makers is whether an 
acceptable system can be devised to put the Postal Service on roughly the same footing as other 
competitors in those areas in which it faces competition. Such a system shorrld ertsure that the 
Postal Service has neither inherent advantages nor disadvantages over other competitors, while 
ensuring that the Postal Service has the ability to efficiently meet the requirements of the 
universal service obligation and provide the service for which they do not face competition. 

This legislation recognizes that certain of the activities currently engaged in by the Postal 
Service, such as express mail, are subject to competition. Other services, such as regular first- 
class mail, retain an important universal service policy dimension and are not subject to full 
competition at this point in time. The legislation attempts to deal with this dichotomy by treating 
the competitive and monopoly services differently. 

Under the legislation, price regulation on competitive products is limited substantially, 
requiring only that the prices established by the Postal Service cover the direct and indirect postal 
costs attributable to such products. Competitive products collectively must bear at least an equal 
proportional mark-up for institutional costs as do all non-competitive and competitive products 
combined. The rationale behind such a requirement — that the Postal Service should not be 
allowed to subsidize its competitive activities by loading up its overhead costs in the non- 
competitive category of products, for which it earns a guaranteed return — is a legitimate 
competitive concern of cross-subsidization. At the same time, the intent of the legislation is that 
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as long as the cross-subsidization is avoided, the Postal Service tvill have the same freedom to 
price its competitive goods and services as its competitors. An important corollary to this 
structure is that the intent of the legislation is to subject the Postal Service to the antitrust laws 
for activities related to non-monopoly products. 

This structure seems to place the Postal Service closer to equal footing with its 
competitors with respect to competitive products. It allows greater flexibility to the Postal 
Service while, at the same time, subjecting it to the same antitrust laws that its competitors face. 
It provides more pricing flexibility to the Postal Service wMe attempting to ensure that 
inappropriate subsidization does not occur. Of course, one of the keys in implementing such a 
regulatory pricing system will be to ensure that direct and indirect costs are appropriately taken 
into account. 

With respect to services for which the Postal Service remains a monopoly provider, the 
legislation revises the price regulation method, going from a cost-based system to a price-cap 
regulatory system, In general, price-cap regulation tends to have advantages over a pure cost- 
based system in many instances. The prime concern with a cost-based system is that the 
incentives for cost control are seriously lacking and often inefficiency prevails. In a price-c^ 
system, on the other hand, there is more of an incentive for attempting to lower the cost of the 
provision of the regulated services, since cost savings can be retained by the entity subject to the 
price-cap regulation. At the same time, since the mere increase in costs would not subject rates 
to increases, there is likely to be less of an incentive to attempt to misallocate costs from the 
competitive services to the monopoly services. 

I would like to turn now to comments on two specific provisions of the legislation, 
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section 305, “Unfair Competition Prohibited” and section 603, “Equal Application of Law to 
Competitive Products,” Section 305 appears to create a regulatory regime pursuant to which the 
Postal Regulatoiy Commission would prescribe regulations to enforce statutoiy requirements that 
the Postal Service not, among other things, create any competitive advantage for itself through 
regulation or any agreement We would like to discuss this section with the subcommittee. We 
are somewhat concerned that the standards contained in this section appear to diverge fiom the 
antitrust laws, and about the availability of different forums for addressing the same conduct. It 
could be possible that legitimate and procompetitive business pr«:tices may be inhibited by this 
section. It may be that our concerns can be resolved by additonal discussion. 

Section 603 would require the Department of Justice to prepare a comprehensive report 
identi^ing Federal and State laws that apply differently to products of the Postal Service in the 
competitive categoiy of mail and similar products provided by private companies. The 
Department of Justice is not an appropriate agency for such an assignment. We are a law 
enforcement agency and have neither the resources nor the expertise with State law to conduct 
such a study. We are concerned such a requirement would require resources to be taken from 
antitrust law enforcement and therefore detract from tlie appropriate enforcement of the antitrust 
laws. We respectfully request that if this reporting requirement is retained as the legislation goes 
forward, the job be assigned to a more appropriate agency. 

CONCLUSION 

Competition principles are at the core of the American economy and should be 
maximized to the fullest extent possible in reform legislation. We look forward to continuing to 
work with the Subcommittee on the important issue of postal reform. 
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Mr. McHugh. Thank you very much, Ms. Patterson. 

I had planned to bring the two departments, Treasury and Jus- 
tice, together at least insofar as discussion of what I think are im- 
portant issues regarding competitiveness and the areas of concern 
raised by Treasury. That is not going to be possible here today. 

Let me just ask you a particular question. It is actually a generic 
question. Is it fair of me to say that, whether we are dealing with 
a Postal Service or any other business-type organization, the ques- 
tions of borrowing and banking and such are indeed an issue of 
competitiveness, and that inequitable treatment between two sec- 
tors can, in fact, lead to an unlevel playing field? So, in other 
words, if one borrower has a particular advantage or a particular 
situation, that by law enriches it above another, isn’t that an issue 
of competitiveness? 

Ms. Patterson. I am not prepared to comment on the Treasury 
Department’s views on this. 

Mr. McHugh. Just the question I asked. 

Ms. Patterson. With respect to competitiveness and a level 
playing field, our goal in enforcing the antitrust laws and thinking 
about appropriate antitrust laws, is always to have competitors 
subject to the same scheme of laws and regulations. 

By a level playing field, I think what we generally mean is an 
equal opportunity to compete, not absolute equality in every char- 
acteristic. Indeed, I would be hard pressed to think of an industry 
where every competitor had the same characteristics, the same bor- 
rowing power or the same quality of trademark. So I think dif- 
ferences among competitors are inherent in competition, and it is 
the opportunities afforded them to compete that need to be level. 

Mr. McHugh. Mr. Sachs, what do you have to say for yourself? 
Oh, he is not here. [Laughter.] 

I appreciate that. But given the absence of Treasury, I will just 
move to two quick questions I have specifically relating to your tes- 
timony and two things that you mentioned. 

The first being, and both of them are on page 9 of your testi- 
mony, you talked about the concerns that you have with respect to 
the assignation of responsibilities that Justice has in identifying 
certain Federal and State laws that inure certain benefits or apply 
differently to the Postal Service, and you asked that it be assigned 
to a more appropriate agency. I don’t disagree with that but I am 
curious, do you have a suggestion as to which more appropriate 
agency we might assign them to? 

Ms. Patterson. I don’t have a particular agency in mind. We 
don’t have any comparative advantage with respect to State laws 
or, indeed, with respect to all Federal laws. We really only know 
about the antitrust laws. 

I believe there are other agencies that do — regulatory and report- 
ing agencies — that do such studies from time to time, and I would 
think one of them would be more appropriate. 

Mr. McHugh. If we could ask then that you and your people give 
some thought to that, because we are perfectly willing to consider 
it. It wasn’t really an attempt to punish you, I assure you, and you 
may view it differently. 

Ms. Patterson. We didn’t interpret it that way. 
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Mr. McHugh. But we want to, where possible, assign these kinds 
of things to the most appropriate agency. So if you have any spe- 
cific thoughts, as we go along, we would be very interested. 

Ms. Patterson. We would be happy to provide you with our 
thoughts. 

Mr. McHugh. Thank you very much. The other is your reference 
to section 303, which was stated above that. We are somewhat con- 
cerned that the standards contained in the mentioned section ap- 
pear to diverge from the antitrust laws and about the availability 
of different forums for addressing the same conduct. It could be 
possible that legitimate and procompetitive business practices may 
be inhibited by this action. You then go on to say that we want ad- 
ditional discussion. I appreciate that. 

But I just thought for the purposes of your appearance here 
today, do you have any specific examples or generically specific ex- 
amples about what kind of procompetitive business practices may, 
in fact, be inhibited? What kinds of areas are we likely 

Ms. Patterson. With respect to subsection 4 of section 305, I 
think it is possible that that prohibition on the Postal Service could 
prevent the Postal Service from providing information to its cus- 
tomers about all competitors who provide a certain service, and I 
think that would be legitimate procompetitive behavior that would 
be affected by that subsection. 

Mr. McHugh. Well, there are two. You offered kindly for further 
discussion, and we will certainly take you up on that. I appreciate 
it. 

I am going to, with great appreciation, recognize the chairman of 
the full committee, who has joined us and, who I should say, before 
I do yield, has been a great leader and a great supporter in this 
process. He was at our last subcommittee hearing as well, and 
we’re delighted he has been able to take at least a few minutes to 
be with us here today, the gentleman from Indiana, Chairman Bur- 
ton. 

Mr. Chairman, welcome. 

Mr. Burton. Thank you, Mr. Chairman. 

I just came here to be educated, and I really appreciate all of the 
hard work you have done. 

I have a statement for the record I would like to submit. 

Mr. McHugh. Without objection, sir. 

[The prepared statement of Hon. Dan Burton follows:] 
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STATEMENT OF THE HONORABIM DAN BURTON 
SVBCOMMITTBE ON THE POSTAL SESVICB 
MARCH4, 1999 


Today the Postal Service Subcommittee is holding its second hearing on H.R. 22. the 
Postal Modernization act of i 999, 

I espeqally wantto take this opportunity to again pay tribute to Chairman 
McHugh for his years of hard work on behalf of postal reform. He has been second to 

NONE IN WORKING TO BUILD A CONSENSUS ON POSTAL REFORM AND PRODUCE A BILL THAT, TO THE 
MAXIMUM EXTENT POSSIBLE, INCORPORATES THE RECOMMENDATIONS THAT HAVE BEEN BROUGHT 
BEFORE HIS SUBCOMMITTEE. 

As I SAID IN MY OPENING STATEMENT AT THE SUBCOMMITTEE’S LAST HEARING, POSTAL REFORM 
REMAINS A WORK IN PROGRESS. H.R. 22 IS WRITTEN IN INK, NOT IN CONCRETE. THE PURPOSE OF THIS 
AFTERNOON’S HEARING IS THE SAME AS THE FEBRUARY 1 ITH HEARING: THE SUBCOMMITTEE WANTS TO 
IDENTIFY CONCERNS ABOUT H.R. 22 AND LOOK FOR WAYS TO ADDRESS THEM. I SHOULD ADD THAT 
WHILE THIS IS A WORK IN PROGRESS, 1 STRONGLY BELIEVE THAT THIS INITIATIVE PRESENTS AN 
ALTERNATIVE THAT IS FAR SUPERIOR TO CURRENT LAW. THE POSTAL SERVICE, POSTAL EMPLOYEES, 
MAILERS, AND THOSE PRIVATE FIRMS WHO COMPETE WITH THE POSTAL SERVICE WOULD Mi BE BETTER 
OFF UNDER THIS BILL. 

I STRONGLY BELIEVE THAT THE POSTAL SERVICE SHOULD NOT USE REVENUES DERIVED FROM ITS 
MONOPOLY IN REGULAR MAIL SERVICE TO SUBSIDIZE ITS SERVICES THAT COMPETE AGAINST THE PRIVATE 

SECTOR. Businesses which compete with the Postal Service have a right to expect that 

THERE IS NO CROSS-SUBSIDIZATION. I’ M ALL FOR KEEPING POSTAL RATES AFFORDABLE, BUTTHIS 
SHOULD NOT BE DONE BY THE POSTAL SERVICE UNFAIRLY COMPETING AGAINST HARDWORKING 
BUSINESS OWNERS. IN H.R. 22, CHAIRMAN McHUGH HAS ADDRESSED THIS VERY IMPORTANT ISSUE 
HEAD-ON BY SEPARATING THE POSTAL SERVICE’S COMPETITIVE PRODUCTS FROM ITS NON-COMPEHTIVE 
PRODUCTS, AND CREATING A PRIVATE LAW CORPORATION TO GUARANTEE A LEVEL PLAYING FIELD FOR 
NON-POSTAL PRODUCTS, 

H.R. 22 IS THE VEHICLE AND I HOPE YOU WILL HAVE THE VISION TO SUPPORT AN ENACTABLE 
BILL, RATHER THAN SEARCH FOR THE PERFECT LEGISLATION. I KNOW MANY OF YOU HAVE SPECIFIC 
PROBLEMS WITH THE BILL BUT I HOPE YOU WILL REASON THAT THE PLUSES FAR OUTWEIGH THE MINUSES. 


While communication moves into the 2 1st Century with electronic mail, faxes, and 

UNIMAGINABLE DEVELOPMENTS IN COMMUNICATION, IT IS IMPERATIVE THAT YOU LOOK INTO A CRYSTAL 
BALL AND TRY TO ENVISION WHERE THE POSTAL SERVICE IS HEADED WITHOUT ANY CHANGE. WlTUOVT 
SUBSTANTIAL CHANOE IN THE STATUS QUO I AM AFRAID WE WIU. BE PRBSIDINC OVER THE ULTIMATE 
SELF-DESTRUCTION OF THE POSTAL SERVICE. I WOULD HOPE THAT ALL OF YOU HAVE THE FMiWARD 
VISION TO WORK lOINTLY WITH CHAIRMAN McHUGH AND MYSELF AS WE TRY TO PRESERVE UNIVERSAL 
DEUVERY AND ALLOW THE POSTAL SERVICE THE ABILITY TO MODERNIZE IN A FAIR AND EQUITABLE 
MANNER, 


Thank you Mr. Chairman and I look forward to hearing from our witnesses today. 
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Mr. Burton. Do you know where Mr. Sachs is? 

Mr. McHugh. Well, funny you should ask. Actually, Mr. Chair- 
man, I expressed a great level of disappointment. We learned at 1 
o’clock, or perhaps a few minutes after, that Treasury did not in- 
tend to send a representative. 

Mr. Burton. Was there any reason they gave or anything? 

Mr. McHugh. To this moment, we have not, to my knowledge, 
received, on our side, any kind of indication. Apparently, there was 
some contact with the minority side, but I think they would agree 
with me that it was late, and it was less than decisive, and we re- 
ceived no indication at all. 

Mr. Burton. Mr. Chairman, let me just say that if you require 
witnesses to be here and they choose not to be here, we will be very 
happy to assist you by issuing a subpoena to make sure they are 
here. We will contact Mr. Sachs and find out why he wasn’t here 
because you deserve the respect that is due your position. You have 
worked on this issue for about 4 or 5 years. So we will talk to Mr. 
Sachs and make sure he never does this again. 

Thank you. 

Mr. McHugh. Thank you, Mr. Chairman, and we will keep that 
in mind. I would prefer to subpoena people who support the bill, 
however. [Laughter.] 

Before we proceed to the minority for questioning, we have been 
joined, also, by the gentleman from Ohio, Mr. LaTourette, one of 
the original subcommittee members who, as I mentioned last time, 
continues to voluntarily serve, so that deserves recognition. I would 
be happy to yield to him if he has any opening comments. 

Mr. LaTourette. I will wait. 

Mr. McHugh. I thank the gentleman. 

At this time I would yield to the gentleman from New York, Mr. 
Owens, for any comments or questions. 

Mr. Owens. No questions. 

Mr. McHugh. Well, Ms. Patterson, we thank you. 

Oh, I am sorry, Mark. Mr. Sanford 

Mr. LaTourette. Mr. Chairman, I am sorry. I thought you were 
asking me for opening remarks. 

Mr. McHugh. I am asking you for whatever you want to throw 
out there, Steve. 

Mr. LaTourette. Then hang on just a second. I apologize. 

I was going to save my opening remarks until my pithy ques- 
tions, and I just have, Ms. Patterson, a couple of questions that re- 
late to the last hearing with the Postmaster General, and I think 
he, in his testimony, made some observations that were a little 
alarming to me and some other members of the subcommittee as 
well. 

We always hear about foreign government subsidization of indus- 
try. People in the steel industry are now coming to us saying their 
companies are subsidizing the steel industry and putting our indus- 
tries at a disadvantage. I think he mentioned Germany in par- 
ticular, and I think he mentioned England as well; wherein, they 
had sort of gotten big time into the mail business. The concern was 
that with the leverage created by not only the Government being 
behind that enterprise, but also their involvement in private cor- 
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porations, that they were going to be putting the U.S. Postal Serv- 
ice at a disadvantage. 

Relative to your comments and observations on antitrust, I am 
just wondering whether or not the Department of Justice has ever 
taken a look at the potential antitrust implications of someone 
other than the U.S. Postal Service or some of the competitors that 
are going to testify before us today as it comes to a monopolization 
of mail products abroad. 

Ms. Patterson. I don’t believe that we have ever had concerns 
of that sort addressed to us in the context of specific behavior. Gen- 
erally, we investigate specific behavior that is alleged to be harm- 
ing competition at the time. 

Mr. LaTourette. Then the second question is we are going to 
hear from not only customers, but also competitors of the U.S. 
Postal Service today. Are you aware of any information the Depart- 
ment of Justice has on complaints or cases against the major com- 
petitors of the U.S. Postal Service relative to antitrust violations or 
monopolization? 

Ms. Patterson. Not as I sit here today, I am not aware of any 
specific investigations that are underway, although we get com- 
plaints from time to time from a lot of quarters about a lot of 
things, and we generally investigate them at the level that we be- 
lieve appropriate at the time. 

Mr. LaTourette. And, last, as I read your testimony and also 
heard you testifying about, you had some concerns about the re- 
sponsibilities that H.R. 22 would deliver to the Department of Jus- 
tice under section 603, and it is your observation that that should 
go to a more appropriate agency than Department of Justice be- 
cause of manpower constraints and things? Do you have a sugges- 
tion as to who would be more appropriate? 

Ms. Patterson. As I said to the chairman, I don’t have a sugges- 
tion about a specific agency, but we have agreed to give that some 
thought and get back to the subcommittee with any suggestions we 
have. 

Mr. LaTourette. Thank you very much. 

Ms. Patterson. Thank you. 

Mr. LaTourette. I thank the Chair. 

Mr. McHugh. Again, Ms. Patterson, thank you for being here. As 
we have already discussed on several occasions, we are looking for- 
ward to working with you, particularly on those two sections and 
we appreciate that opportunity. 

Ms. Patterson. Thank you. We look forward to working with the 
committee. 

[Additional questions for the record follow:] 
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U.S. Department of Justice 

Office of Legislative Affairs 


Office of the Assistant Attorney General 


Washington, D.C. 20530 


July 22 , 1999 


The Honorable John McHugh 
Chairman 

Subcommittee on the Postal Service 
Committee on Government Reform 
U.S. House of Representatives 
Washington, DC 20515 

Dear Chairman McHugh: 

I am forwarding Deputy Assistant Attorney General 
Patterson's written responses to the follow-up questions enclosed 
in your March 16, 1999 letter. The Department of Justice 
appreciates the opportunity to have participated in the 
subcommittee's March 4, 1999 hearing on H.R. 22, the "Postal 
Modernization Act of 1999." The Office of Management and Budget 
has advised us that from the perspective of the Administration's 
program, there is no objection to submission of this letter. 


Sincerely, 



Jon P. Jennings 

Acting Assistant Attorney General 



331 


Deputy Assistant Attorney Donna E. Patterson 
Answers to Follow-up Questions from 
March 4, 1999, Hearing on 

H.R. 22, The Postal Modernization Act of 1999 

Committee on Government Reform 
Subcommittee on the Postal Service 

Questions from Mr. Fattah 

1. In your testimony, you state that yon have suggested the need for a comprehensive 
review of competition in domestic and international markets for mail service. 
Speciiically, what should such a review encompass and who should conduct such a 
review? Should such a review come before consideration of H.R. 22? 

My statement referred to the fact that the Department has long advocated the need to 
reconsider the policy justifications for the creation of a statutory monopolist for the delivery of 
mail services. Chairman McHugh and the staff of the Postal Reform Subcommittee have 
compiled an extensive record of testimony and other information addressing reform issues. I 
think that the issues are set out; what is lacking at this point is a consensus on how to go about 
addressing those issues. 

2. You note in your testimony the postal services’ expansion into competitive markets 
and the many ambiguities surrounding its legal status under the private express 
statutes. Please clarify those ambiguities for us? Does H.R. 22 address them? If 
not, should the bill incorporate your concerns in this area? 

The Private Express Statutes are comprised of Federal laws enacted in an era that bears 
little resemblance to our own. Unlike the Federal constitution or the Sherman Antitrust Act, the 
Private Express Statutes are not laws for the ages. The relative obscurity of the Private Express 
Statutes did not go unnoticed by Congress when it enacted in the Postal Reorganization Act. The 
1970 Act contained provisions for a study by the USPS Board of Governors of the problem 
followed by recommendations for modernization. The Board concluded that the laws could be 
made relevant through administrative interpretation; however, there is general agreement that 
this approach only compounded the problem. 

New laws may be needed that can address the vast changes brought about by time and 
technology. H.R. 22 proposes to do this by clarifying the scope of the postal monopoly. It 
proposes a bright line test based on price and weight, with adjustments for inflation. The 
Administration is looking at this approach. 
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3. How competitive can the postal service become and still be a government entity? 

The normal presumption in a market economy is that private enterprises should provide 
goods and services. Competition between private companies yields cost efiSciencies and innovation. 
Government provision of a good or service typically is justified only when a fiee and private market 
fails to provide it. While the extensive services provided by private carriers of parcel post, express 
mail, and package delivery demonstrate the absence of market failure in certain postal contexts, the 
objective of universal service may justify the government’s entry into competitive markets. 

4. What benefits do postal consumers, customers and the general public derive from 
applying the antitrust laws to the postal service? 

The antitrust laws are premised on the conviction that market forces are generally the most 
reliable motivator for efficiency, innovation, and consumer service. The goal of antitrust 
enforcement is to ensure that market forces are permitted to work. The direct goal of an antitrust 
enforcement action is to stop anticompetitive agreements and monopolistic conduct that interfere 
with the healthy competitive functioning of the marketplace. Consumers benefit when market 
dynamics reflect a competitive situation. Consumers are at risk whenever external, non-market 
forces disrupt market dynamics. Unlike regulatory oversight ~ which has the potential to 
significantly affect market dynamics — antitrust enforcement provides a highly effective detetient 
against unreasonable restraints of trade without resort to a more intrusive regime of government 
oversight, thus benefitting postal consumers, customers, and the general public alike. 

5. Will the application of the antitrust laws harm the postal service’s labor force? Please 
explain. 

Labor concerns are an important consideration in any industry as labor-intensive as the 
USPS, for labor relations are a critical factor in containing costs and in enhancing efficiency and 
productivity. However, labor issues are not directly relevant to competition policy analysis. The 
Antitrust Division does not have a position on the labor issues relevant to H.R. 22 except emphasize 
the need for evaluating competition policy concern on the merits, reserving any final balancing of 
interests until there is a clear understanding of all competing policy interests, if any. 

6. Why are the antitrust laws better thaa regulation for preserving competition? 

An effective antitrust enforcement program provides a bulwark against the anticompetitive 
use of market power to reduce consumer choice, chill economic freedom, and retard innovation. 
Unlike regulation, vigorous antitmst enforcement deters anticompetitive conduct without the creation 
of pervasive regulatory regimes, which can and do exert dampening effects on the marketplace. 

?. The postal service is worried that they will bee a flood of lawsuits if the antitrust laws 
are applied to their activities. Is this a legitimate concern? Please explain. 

This is a concern of all firms to which the antitrust laws apply. It bears full consideration 
only if there is a demonstrable policy justification for shielding the USPS non-monopoly activities 
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from antitrust scrutiny. As a general rule, we disfevor exemptions or protections that set one class 
of competitors apart from others under the law. 
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Mr. McHugh. Thank you very much. Thanks for being here, too. 
[Laughter.] 

The next panel is made up of two very distinguished gentlemen: 
Mr. Fred Smith, who is chairman and chief executive officer of the 
Federal Express Corp.; and Mr. James P. Kelly, who is president 
and chief executive officer of United Parcel Service. 

I asked staff if they were here, and someone said, “Gee, I haven’t 
seen them, and I hope they are not with Mr. Sachs.” [Laughter.] 

So these two guys walk into a bar. The first guy says — [laugh- 
ter.] 

They are checking to see if they are in a holding room. I didn’t 
know we had one, but — [laughter.] 

[Pause.] 

Mr. McHugh. Have you gentlemen seen Lew Sachs? [Laughter.] 

To let you in on that, he was the gentleman on the first panel 
who didn’t show up, and we were beginning to worry you three 
were together somewhere. [Laughter.] 

Mr. Smith. We were right behind the door, but it still took us 
10 minutes to get here. 

Mr. McHugh. I said awfully nice things about you while you 
were out of the room. I will show you the record later. 

I do deeply appreciate you two gentlemen being here. You both 
have extraordinarily busy schedules, extraordinarily successful 
companies, and are most gracious in agreeing to be here today and 
to give up some of your valuable time in helping us to go over this 
issue. In that regard, we have also appreciated very much the op- 
portunity to work with both of you personally, but on a continuing 
basis with your representatives who have been fully engaged in 
this process, as you know. You have provided a great service, cer- 
tainly to the subcommittee, but I think to the entire country on 
this important matter. 

As I mentioned with the abbreviated first panel, we have made 
both of your statements part of the record and entered them in 
their entirety, and we appreciate the work and thought that went 
into those. I have read them both. I would yield to you now for the 
opportunity to make an oral presentation. But before we do, the 
subcommittee and committee rules require, as I think both of you 
have done in the past, ask you to rise and to affirm an oath. If you 
would do that, please, gentlemen and raise your right hands. 

[Witnesses sworn.] 

Mr. McHugh. The record will show both witnesses responded in 
the affirmative. 

With that, welcome. I am going to, for no other reason than this 
is how they are listed here — this is no reflection on seniority, no 
reflection on success, no reflection on anything other than that this 
is how they were typed — I will yield first to Mr. Smith who, as I 
said, is chairman and CEO of FDX, and welcome him and pay our 
attention to you, sir, as you make whatever comments you would 
like to at this time. 
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STATEMENTS OF FRED SMITH, CHAIRMAN AND CHIEF EXECU- 
TIVE OFFICER, FDX CORP.; AND JAMES KELLY, CHAIRMAN 

AND CHIEF EXECUTIVE OFFICER, UNITED PARCEL SERVICE 

Mr. Smith. Thank you very much, Mr. Chairman. I am delighted 
to be here representing tens of thousands of employees and inde- 
pendent operators that drive the FDX system, two primary compo- 
nents of which are Fed Ex and RPS. 

I am delighted to be here with my friend, Jim Kelly, as well, rep- 
resenting the fine folks at UPS. I think both our companies have 
many more similarities in outlook on this matter than disagree- 
ments. In fact, I think we would both very much like to end up in 
exactly the same place, and whatever disagreements we have are 
probably as to how best to get there. 

In that regard, as you know, we support H.R. 22 and think that 
it is a good piece of legislation, well thought out, that takes the 
country, and our industry and, for that matter, the Postal Service 
in the direction that it should and must go in the 21st century. 

I think it is important to look at this issue from a broader per- 
spective than is often the case. In that regard, the way I charac- 
terize what the Postal Service is trying to do today is what private 
business would call a diversification. 

As you well know, the Postal Service was given a monopoly in 
1871 to carry letters. And the primary justification for that was to 
provide universal service and the primary commercial ties for an 
expanding nation. 

In the early part of the 20th century, the Postal Service began 
to add, in addition to their letter traffic, the movement of publica- 
tions and physical goods, and over a number of years developed a 
substantial business in that regard. 

Then in the middle part of this century — and Mr. Kelly could tell 
you a lot more about it than I can because his company was right 
in the middle of it — the Postal Service, in essence, withdrew from 
the goods delivery business. One of the reasons that they did was 
that they found that the operating systems — the vehicles, the post 
offices and so forth — could either be optimized for the delivery of 
letters, and publications and small items or they could be opti- 
mized for the delivery of packages, but not both. To put it in very 
simplistic terms, it is one thing to be delivering letters in a small 
jeep vehicle with a right-hand drive in your neighborhood, and it 
is quite something else to be delivering parcels which require the 
capabilities of step vans of the type operated by UPS or Fed Ex or 
RPS. 

UPS became the primary parcel delivery entity in this country, 
and only recently has the USPS begun to turn its attention away 
from the delivery of letters and small items back to the delivery of 
goods, both in this country, and more worrisome, as a matter of 
fact, in the international sphere where they are under far less over- 
sight. 

The reason that they are doing that, at least according to their 
own statements, is that they fear technological obsolescence of the 
movement of letter mail, and they feel that they should be allowed 
to be competitive in areas which are also served by the private sec- 
tor. 
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Quite frankly, we find no compelling public argument to support 
that position of the Postal Service. It is hard for me to fathom why 
it is in the public interest. The Postal Service is exempt from anti- 
trust regulation, is exempt from most tort claims — at least accord- 
ing to them that they are — is represented by taxpayer-funded law- 
yers, does not pay any sales, excise or property taxes, is exempt 
from zoning regulations, does not buy license plates for their cars 
or their trucks, has no zoning restrictions on it and, in fact, only 
pays parking tickets if it voluntarily agrees to do so. With the Post- 
al Service enjoying all of those advantages — not to mention the fact 
that for every dollar of profit that we return to our shareholders, 
we pay, at the moment, about 41 cents out of every dollar to the 
Federal Government — we can’t for the life of us find any compelling 
public-interest argument for the Postal Service to be able to diver- 
sify into the goods movement sector. 

But having said that, there is a very large private interest in the 
Postal Service becoming something that has a viable mission in the 
21st century, and the political realities of that are so stark that we 
believe that H.R. 22 is a good compromise, dividing the Postal 
Service’s operations into the sector which benefits from all of those 
advantages that I just listed — and many more, plus the monopoly 
rents that they can command by virtue of their letter monopoly — 
and a competitive sector which has the appropriate controls, and 
opportunities and risks that our companies take in the marketplace 
every day. 

So on that basis, we think H.R. 22 is a well thought out first step 
toward the commercial operations of the Postal Service becoming 
privatized. It recognizes the private interests of postal workers and 
the interests of the people who have come to depend on the mails, 
but also recognizes the realities of the world economy and the reali- 
ties of the marketplace for the 21st century. 

One of the areas of particular concern, before I conclude my re- 
marks and turn it over to Mr. Kelly, is the Postal Service’s forays 
into the international marketplace. As you know from the Postal 
Service’s own figures, they lose money. In fact, as well reported, 
they lost a considerable amount of money. That money has been 
paid for by the taxpayers of the United States in lost income taxes 
not paid by the commercial transportation companies that would 
have handled that traffic or by the first class letter mailers who 
would have enjoyed lower rates for the movement of their traffic 
had it not been for these efforts of the Postal Service to get in- 
volved in those sectors. 

In that sector, in particular, they are not under the same control 
elements and auspices of the Postal Rate Commission, as you 
know. And I think Jim Kelly, who has been very vocal about this 
and compared some of the rates being charged in the international 
sector compared to the domestic sector, makes a very, very compel- 
ling case as to how this is neither desirable nor fair. 

I think, with that, I will stop and, hopefully, I have given you 
the very broad perspective of our view on the Postal Service’s situa- 
tion and the legislation itself. 

[The prepared statement of Mr. Smith follows:] 
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Hearings before the 
Subcommittee on the Postal Service 
of the Committee oh Government Reform And Oversight 
U.S. House of Representatives on 
H.R. 22, The Postal Modernization Act of 1999 
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Statement of Frederick W. Smith 
Chairman, President, and Chief Executive Officer 
FDX Corporation 


H.R. 22, the Postal Modernization Act of 1999, is the most substantial and 
thoughtful proposal to reform the postal laws of the United States in 25 years or 
more. H.R. 22 charts a sound and balanced course for modernization and reform of 
U.S. postal law. FDX Corporation, including its subsidiaries Federal Express and 
RPS, will support enactment of H.R. 22 into law provided that Congress refrains 
from amendments that undermine the careful balance struck in the proposal. 

At the outset, I would like to commend the Subcommittee, and especially 
Chairman McHugh and his staff, for their attention to public service in the best sense. 
Two and a half years ago, I testified on an earlier version of H.R. 22. In the 
intervening period, the Subcommittee has diligently sifted arguments and proposals 
advanced from many different points of view and incorporated into the bill not the 
views of the largest or loudest partisans, but the ideas that would, in the view of the 
Subcommittee, advance the public interest. H.R. 22 is a qualitatively more 
sophisticated bill than its earlier incarnation. This patient work has proceeded 
steadily even though, in all this time, "postal reform" has not once been featured on 
the Sunday talk shows. Balanced, nonpartisan postal reform may not be the stuff of 
political glory, but it is the sort of legislative work that will earn the long term 
gratitude of the delivery services sector and the American people. 

Should the Postal Service compete with Private Companies? 

Critics of H.R. 22 have argued that a government agency like the Postal Service 
should not be allowed to compete with private industry. Philosophically, I agree with 
these critics. But, as events of the last six months— indeed, the last few days— have 
graphically demonstrated, at some point philosophy must yield to reality. The major 
post offices of the world, including the U.S. Postal Service, are in the process of 
launching a massive commercial attack on private industry. Commercial 
developments are threatening to overwhelm the incremental reforms of H.R. 22. In 
the foreseeable future, governments will confront still more fundamental policy 
choices in the postal field. If enacted promptly, I believe that H.R. 22 will provide 
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Congress with a rational basis for further decisions. If not, in my judgement. 
Congress will have to move directly to more radical, and probably less well 
considered, legislation. 

Basically, the only proper justification for a government Postal Service is to act 
as a provider of last resort for necessary public postal services that would otherwise 
be unavailable from the private market. A government Postal Service— which does 
not need to make a profit, does not answer to shareholders, loads its fixed costs on 
a legal monopoly, and cannot go out of business— behaves so differently from 
private competitors that it distorts the entire market. These dangers are compounded 
by the perverse tendency of the Postal Service to use governmental powers for 
commercial ends. The Postal Service has, for example, issued regulations which 
expand the definition of the postal monopoly far beyond anything Congress intended. 
As representative of the United States at the Universal Postal Union, the Postal 
Service has negotiated treaties that advance its commercial interests rather than those 
of the United States as a whole. 

In the beginning of the Republic, the Post Office Department was established 
on exactly this basis. Given the undeveloped state of the national transportation 
system and financial markets, only the federal government could establish a national 
Post Office for distribution of letters and newspapers. In the early 1900s, the Post 
Office’s mission was expanded to provide a rural parcel service that the private 
market was unable to provide. 

Today, however, the Postal Service is inexorably losing its status as a provider 
of last resort. The financial and operational core of the Postal Service - the monopoly 
over the carriage and delivery of letters— will one day dissolve in a technological 
mist. Senders of letters and documents will have multiple alternatives to the Postal 
Service for delivery of their correspondence. 

As competitive services replace the public services of the Postal Service, 
Congress must choose between two policy options. Either the Postal Service must 
be wound down in an orderly manner as competitors are able to take over its 
functions or the Postal Service must be allowed, and required, to compete on terms 
that are identical to those faced by private competitors. 

Closing down the Postal Service, like any other government agency that has 
outlived its usefulness, is an option that ought to be considered seriously. However, 
the practical and political problems would be formidable. No matter how quickly 
technology and competitive alternatives advance, America will be dependent on the 
Postal Service for some period of time. Managing an organization the size of the 
Postal Service through a long period of decline and diminution of function, while 
maintaining quality of service, be an extremely difficult task. 
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The alternative is to require the Postal Service to compete on a level playing 
field whenever it competes with private companies. If and when the Postal Service 
finds itself in competition in all aspects of its business, then it must, in all aspects of 
its business, face the same conditions as private competitors. In other words, it must 
become a private company. There will no longer be any public policy justification 
for a postal monopoly law or a govemmentally owned and operated Postal Service. 
As in the aviation industry, minor market failures will be addressed by government 
contracts to remedy specific problems. 

H.R. 22 moves towards clarification of these options. H.R. 22 restructures the 
Postal Service into two fundamental divisions: non-competitive and competitive. On 
the one hand, H.R. 22 preserves the ability of the Postal Service to perform its 
remaining non-competitive, public service missions. On the other hand, H.R. 22 
gives the Postal Service freedom to offer competitive products on even terms with 
private industry. Accounts for the non-competitive and competitive products must 
be kept separately. In addition, non-postal products and joint ventures must be 
provided toough a separate Corporation. Eventually, I believe, this discipline of 
structural separation should be extended to all competitive products. 

In the foreseeable future, there will be no escaping a fundamental decision on 
the fate of Postal Service. The clear distinction between non-competitive and 
competitive products established by H.R. 22 will lay the proper groundwork for this 
decision. If, after a few years, it turns out that the Postal Service has learned to 
compete fairly and successfully, then Congress should move towards complete 
privatization and demonopolization. If not, then Congress can, with a clear 
conscience, act to spin off the Corporation and restrict the Postal Service to a 
shrinking pool of noncompetitive functions. In the long term, we can live with either 
outcome. 

What we cannot live with is the current situation. The center of gravity of the 
Postal Service is shifting more and more towards a competitive posture, yet the 
Postal Service, operating under a 1970 law, is not required to abide by the same laws 
as private companies. There are no clear rules as to what businesses the Postal 
Service can enter or how its competitive ventures are to be financed. Only a couple 
of days ago, the Postal Service announced that it would provide international express 
service in conjunction with the German Post Office through a subsidiary, DHL, 
bought largely with public assets. In this way, the Postal Service is able to piggyback 
on the anticompetitive accomplishments of foreign post offices. Faced with such a 
situation, the Postal Rate Commission does not begin to have the tools to enforce 
even the vague rules that do exist. 

H.R. 22 will clarify the rules for now and lays the groundwork for a more 
fundamental decision on the long term final fate of the Postal Service. In my 
judgement, H.R. 22 is the right postal bill at this time. 
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Universal Postal Service 

Postal Service competition with private companies is a two-sided coin. For 
many, the principal issue is not the difficulties faced by private companies but the 
threat that competition may pose to the Postal Service’s ability to maintain universal 
postal service. 

Let me be clear. I support universal postal service. Every citizen in every part 
of the Nation should have access to basic, affordable postal service. I do not want 
to see stamp prices increased unnecessarily, I recognize and respect the spirit of 
public service that motivates men and women in the Postal Service. "Should the 
United States assure universal postal service?" is not an issue so far as I am 
concerned. But "What is the most efficient way for the United States to guarantee 
a level of universal postal service consistent with our national needs?" is a legitimate 
question that proponents of universal postal service must address seriously and 
quantitatively, with more than knee-jerk calls for monopoly and postal privilege. 

The role of the postal monopoly in the provision of universal postal service is 
frequently misunderstood. It is often argued that anything that allows the Postal 
Service to expand its business in a given market is desirable so long as revenues 
cover incremental costs and earn an additional dollar. This dollar, it is said, reduces 
the overhead costs borne by first class mailers. This logic would support extension 
of the Postal Service’s monopoly into any business activity in which incremental 
costs are less than total costs. For example, granting the Postal Service a monopoly 
over air freight services could, by this reasoning, reduce the price of a first class 
stamp by several cents. 

What’swrong with logic? What’s wrong is that a monopoly not only generates 
economies of scale, it also breeds inflated costs, inefficiency, and lack of innovation. 
1 can tell you from personal experience that no one in his tight mind would suggest 
that the United States would have better or cheaper or more universal express service 
today if the Postal Service had succeeded in extending its monopoly to include 
express services in the 1970s. Suppose the Postal Service had participated in the 
early express business by pricing at marginal costs and loading overhead costs on to 
monopoly mailers? The result would have been to discourage investment in the 
development of the express industry. Either way, substantial Postal Service 
involvement would have retarded evolution of our current, universal express 
network. In regard to more traditional postal services, as well, a recent study by 
economists at the Postal Rate Commission suggests that inefficiencies due to the 
postal monopoly exceed economies of scale by several billions of dollars. While 
reasonable persons can dispute the exact figures, no one can deny that a postal 
monopoly implies huge costs as well as benefits. The truth is that the postal 
monopoly has probably increased, not decreased, the cost of universal postal service 
in the United States. 
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A closely related issue is the cost of the Postal Service’s universal service 
obligations. Here, too, there are many misunderstandings. Economic studies show 
that the cost of rural postal service is not much greater than the cost of urban postal 
service. Even if there were no legal mandate, the Postal Service would continue to 
serve all addresses in the United States, the same as Federal Express. The major 
costs of universal service lie elsewhere. 

In place of misunderstanding and groundless assumptions, H.R. 22 offers 
several measures that would begin to develop necessary data and clear objectives. 

Although the costs of legally mandated universal postal service are often said 
to justify the extra revenues supposedly generated by the postal monopoly, in fact no 
one knows the magnitude of such costs. Changing technology may or may not have 
the effect of increasing the cost of universal postal service. Lack of data has 
bedeviled postal policy discussions for decades. H.R. 22 would shed needed light 
on this topic. For the first time, the Postal Regulatory Commission will provide an 
annual estimate of the costs of universal service. 

Another often overlooked element of universal service is the quality of service. 
The proper question is not whether postage rates are high or low, but whether the 
mailer is getting good value for his money. H.R. 22 will require the Postal Service 
to provide the Postal Regulatory Commission with regular reports on the quality of 
noncompetitive services. This, too, is a distinct advance over current law. 

Cost and quality of service come together in the question, "What level of 
universal postal service should the government guarantee in the future?” As we 
develop more and more ways to communicate, this is a policy question that deserves 
more careful consideration. In this respect, as well, H.R. 22 makes a contribution by 
requiring the Postal Service to begin the process of identifying specifically what level 
of universal postal service is suited to national needs. 

In sum, H.R. 22 will move us towards a more efficient, more cost-effective 
universal postal service, better tailored to the needs of the Nation. These measures 
are not only desirable; they are overdue. 

Firewalls: The Lynchpin of H.R. 22 

Given the bill’s dual focus on the rules of competition and protection of 
universal service, the core reform of H.R. 22 is the division between noncompetitive 
and competitive products. This division provides the framework for other reforms, 
including all provisions giving the Postal Service greater commercial freedom in 
competitive markets. Division is enforced by what the Chairman has dubbed 
H.R. 22’s "firewalls." The firewalls consist of several types of provisions: 
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• reliance upon objective factoal criteria (degree of effective competition), 
administered by the Postal Regulatory Commission, to define 
noncompetitive and competitive categories; 

• separation of accounts, both operating accounts and capital assets; 

• requirement of an allocation of common overhead costs proportional to the 
distribution of attributable costs (equal cost coverage rule); 

• structural separation for Postal Service participation in joint ventures and 
non-postal markets; 

• an end to legal privileges favoring the Postal Service in the provision of 
competitive products. 

Without strong firewalls, H.R. 22 is a dead letter. Mailers will never accept 
greater commercial freedom for the Postal Service if they will be forced to 
underwrite the Postal Service’s competitive adventures. Competitors— including not 
only companies like Federal Express but also newspapers, messenger companies, and 
private post offices— will oppose H.R. 22 unless assured that the Postal Service’s 
competitive activities will not derive substantial financial, legal, or commercial 
benefits from its noncompetitive activities. Just as importantly, H.R. 22 will fail as 
a modernization measure if the Postal Service is not required to operate with true 
private sector efficiency. Subsidized Postal Service participation into competitive 
markets will not raise the Postal Service’s operations to the level of private enterprise; 
it will bring down the competitive market to the false economies of the Postal 
Service. 

I cannot emphasize too strongly the importance of these firewalls in our 
evaluation of H.R. 22. 

Because of our concern for the integrity of the firewalls, we cannot support a 
number of amendments proposed by the Postal Service. For example, we oppose 
amendments which assign various products to the competitive category regardless 
of whether they in fact face effective competition. Similarly, we cannot support 
amendments that would give the Postal Service exclusive authority to initiate re- 
assignment of noncompetitive products to the competitive category. Both types of 
amendments are inconsistent with firewalls erected by H.R. 22. Commercial freedom 
for the Postal Service should be coterminous with effective marketplace discipline. 

Still more damaging to the firewall protections is the Postal Service amendment 
that would replace the Competitive Products Fund with an uncertain and 
unpredictable alternative accounting scheme. To implement this new accounting 
scheme, the Postal Service proposes to scrap accounting practices worked out by the 
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Postal Rate Commission over thirty years and devise a new method for assigning 
operational costs and revenues. Separation of accounts would be part of a larger 
exercise to assure the Postal Service’s ability to obtain financing for competitive 
products. For five years, the Postal Sawice proposes to continue use of the full faith 
and credit of the United States to borrow money to compete against private 
companies. Lemming Express may support additional commercial flexibility for the 
Postal Service’s competitive activities under such circumstances, but Federal Express 
will not. 

Another Postal Service amendment that would remove a firewall element crucial 
to the bill is the proposal to sunset the equal cost coverage rale after five years. The 
Postal Service says the equal cost coverage rule will be "unnecessary" after five 
years. I cannot understand this argument. Manifestly, this principle will remain a 
critical element of postal policy so long as the Postal Service has the abiiit>' to shift 
overhead costs of competitive products on to users of noncompetitive products. The 
Postal Service also suggests that the equal cost coverage test might become more 
difficult to satisfy if bill payment migrates to email. While this possibility supports 
a provision, already in H.R. 22, authorizing die Postal Regulatory Commission to 
adjust application of the equal cost coverage rule for special circumstances, it does 
not in any way justify sunsetting the rule itself. 

In sum, Postal Service amendments which attack the firewalls in H.R. 22 would 
loose a government-subsidized monster in the delivery services sector and other 
segments of the American economy. Rather than see creation of such a monster, we 
would join with those who believe that the Postal Service must be confined to 
noncompetitive markets and dismantled as these markets shrink. 

Noncompetitive Postal Protects 

For the foreseeable future, the bulk of Postal Service revenues will continue to 
be derived from markets that are noncompetitive because of legal or practical 
consequences of the postal monopoly. H.R. 22 proposes a basic change in the 
regulation of noncompetitive products with the introduction of price caps for baskets 
of products. 

The proposed price caps would address a fundamental flaw in the 1970 act. 
Under current law, the Postal Service has unfettered discretion to determine the 
overall level of revenues to be extracted from customers who cannot choose 
alternative suppliers. Such unchecked monopoly power is logically absurd and 
detrimental to the public interest. The Postal Service has had little reason to control 
its costs, and postal unions have had no incentive to moderate wage demands. An 
independently administered system of price caps is a necessary reform. 

Details of the price cap mechanism are of greater concern to other parties, so I 
will leave it to them to make spepific comments. However, I would like to offer a 
couple of general observations. Price caps essentially allow the Postal Service two 
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types of pricing freedom. First, the Postal Service would be authorized to raise the 
overall level of postage rates within specified limits. This type of freedom has 
gained a substantial measure of acceptance in the mailing community. Second, the 
Postal Service would be allowed to adjust rates of individual products, thus "de- 
averaging" or "re-balancing" the distribution of overhead costs among different 
products. This type of freedom is much more controversial. Each mailer of 
noncompetitive products fears that he will pay a higher share of overhead costs and 
the other fellow will pay a lower share. In response to such fears, H.R. 22 limits this 
second type of rate flexibility with tightly drawn rate bands. The Postal Service has 
proposed amendments that would allow it greater flexibility to re-balance tariffs. 
While I suspect that the Postal Service may need somewhat greater flexibility than 
permitted in H.R. 22, the politically feasible path probably lies closer to H.R. 22 than 
the Postal Service’s proposal. 

At the same time, limiting the ability of the Postal Service to re-balance tariffs 
restricts its ability to adjust tariffs to reflect changes in underlying cost structures. 
Without .such pricing flexibility, the level of overhead costs borne by individual 
products could drift substantially from the standards set in the baseline rate case. For 
this reason, the Postal Rate Commission has suggested H.R. 22 provide for cases to 
"realign" baseline rates. This proposal is worth serious consideration. The frequency 
of realignment cases might be limited to ensure that they do not become a substitute 
for price cap mechanisms provided in the bill. 

H.R. 22 also introduces a new concept into the pricing of noncompetitive 
products; negotiated service agreements. Under this provision, the Postal Service 
will be -allowed to more closely integrate its operations with major mailers and pass 
on a portion of the cost savings. At the same time, negotiated service agreements 
must be structured so other mailers will not be disadvantaged. This concept 
represents a major advance over the unlimited discounts contemplated in an earlier 
version of H.R. 22. 


Competitive Postal Products 

H.R, 22 would grant the Postal Service essentially the same commercial 
freedom in the pricing of competitive postal products as enjoyed by private 
companies. The Postal Service would be allowed to price any product down to 
attributable costs. The Postal Service would be able to negotiate contracts with 
major customers and introduce volume discounts. In a market test of a new product, 
the Postal Service would not be constrained to cover attributable costs, although 
losses would have to be made up from competitive product revenues in the future. 

Pricing freedom is not unlimited, however, any more than it is for a private 
company. Like a private company, the Postal Service would be free to price some 
competitive products more aggressively than others, but, in so doing, it would also 
runtheriskof losing business in other competitive products whose prices would have 
to be raised to make up for lost contribution to overhead. If Postal Service fails to 
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cover overhead costs in a given year, it will be forced to make up losses in 
succeeding years. This is the discipline imposed by the equal cost coverage rule, a 
firewall provision described earlier. In administering the equal cost coverage rule, 
the Postal Regulatory Commission would be authorized to make allowances for 
intrinsic differences in the cost structures of noncompetitive and competitive 
products. In addition, the Commission is authorized to phase-in this requirement 
over five years to allow the Postal Service a fair chance to raise its efficiency to 
market levels. While the discipline of the equal cost coverage rule is flexible, it is 
also indispensable. Without it, pricing freedom for competitive products is out of the 
question. 

As always, an important element of the regulatory framework is the mechanism 
for enforcing the rules. H.R. 22 provides that the Postal Regulatory Commission will 
annually audit the books of the Postal Service. These accounts will be available to 
the public in sufficient detail so that interested parties can check the Commission’s 
conclusions. If necessary, any party, or the Commission on its own motion, can 
initiate a complaint proceeding which can result in an order re-setting competitive 
rates to lawful levels. H.R. 22 further provides that the Postal Regulatory 
Commission can require the Postal Service to discontinue a competitive product that 
persistently fails to cover attributable costs. 

As I have always said, we are ready, willing, and able to compete with the 
Postal Service on equal terms. If the disciplines and controls provided in H.R. 22 are 
not significantly weakened, we can accept the commercial freedom for the Postal 
Service’scompetitive postal products granted by H.R. 22. My only suggestion in this 
area is to ask the Subcommittee to reconsider the standards which the Postal 
Regulatory Commission would apply in re-setting rates after a complaint proceeding. 
In our view, these standards are not sufficiently clear, so we have proposed a 
technical amendment on this point. 

Equal Application of Laws to Competitive Products 

H.R. 22 takes great strides in advancing the simple, but fundamental principle 
that the Postal Service should be subject to the same laws as everyone else when it 
participates in competitive markets. In brief, the Postal Service’s competitive 
products would be subject to antitrust law, tort law, unfair competition law, and 
zoning law in the same manner as a private company, and the Department of Justice 
is directed to report on other differences in legal treatment. 1 strongly support these 
reforms. 

In this part of my testimony, I would like to touch briefly on the application of 
this principle to three areas highlighted in my 1996 testimony: mailbox access, 
vehicular licenses, and customs laws. 

Mailbox access. Under the mail box access rule (18 U.S.C. §1725), private 
companies are prohibited from placing items in curbside mailboxes even though a 
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GAO study has found that a clear majority of Americans (58 percent) believe this 
restriction should not apply to companies like Federal Express. This rule is the 
product of Depression-era concerns. In the mid-1960s, the Post Office announced 
it would henceforth deliver only to curbside boxes in new residential areas, citing 
studies showing that curbside delivery was half as expensive as delivery to the door. 
This policy has greatly increased the commercial importance of the mailbox access 
rule. Today, more than 70 percent of residential deliveries are made to curbside 
mailboxes, cluster boxes, apartment boxes, and similar Postal Service-only 
receptacles. 

In 1996, 1 urged the Subcommittee to repeal the restriction on mailbox access. 
Unfortunately, the Subcommittee concluded that even a limited experiment in 
opening the mailbox access was too controversial to include in H.R. 22. Without 
seeking to revisit that decision in this bill, I would ask the Subcommittee to consider 
the fairness of allowing the Postal Service to use the mailbox system for delivery of 
competitive products while denying this right to competitors. After all, the Nation’s 
system of mailboxes was built and paid for by mail recipients, not by the Postal 
Service. Unless the law on mailbox access applies equally to all competitive 
products, the law will perpetuate a tremendous bias in favor of the Postal Service in 
lawfully competitive markets. I urge the Subcommittee to provide that the mailbox 
access rule applies equally to all competitive products. 

Vehicular license fees. H.R. 22 provides that the Postal Service shall comply 
with Federal and State laws regulating the operation of vehicles if such vehicles "are 
primarily and regularly used for the transport or delivery" of competitive products. 
In reality, this vehicle-by-vehicle test means that the Postal Service will almost 
always escape license fees. In contrast, another provision of H.R. 22 imposes tort 
liability on the Postal Service vehicles depending on the proportion of non-monopoly 
mail being carried by the vehicle at the time of an accident. In one of its 
amendments, the Postal Service argues that pro-rata application of tort liability is 
impractical under such circumstances. We agree with the Postal Service on this 
point. By the same token, however, pro-rata application should be used wherever it 
is practical. In the case of license fees, it would be perfectly feasible to require the 
Postal Service to pay license fees based on the overall proportion of competitive 
products delivered by its vehicular fleet in a given State. I urge the Subcommittee 
to consider these practical modifications to the principle of equal application of the 
laws. 


Customs laws. Customs laws are the single biggest impediment to the 
development of international trade. H.R. 22 provides that the Postal Service, in the 
provision of competitive products, may not take advantage of discriminatory foreign 
customs procedures designed exclusively for postal shipments. Implementation of 
this provision is delayed for five years, however, to avoid imposing burdens on U.S. 
shippers who have invested in Postal Service products that make use of foreign 
customs preferences. I accept the fairness of a five-year grace period for existing 
products, but I do not think the Postal Service should be able to take advantage of 
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this grace period to develop new international products and services that take 
advantage of such discriminatory foreign customs procedures. Therefore, I ask the 
Subcommittee to consider limiting this grace period provision to existing 
international postal services. 

Impartial Administoation of the Laws 

Closely related to the matter of equal application of the laws is the problem of 
impartial administration of the laws. Not only should the Postal Service, in its 
competitive activities, play by the same rules as every'one else, but the government 
should apply the rules equally and impartially to all. This obviously will not be the 
case if the Postal Service itself is entrusted with exercising governmental authority. 
H.R. 22 addresses this issue in two important areas. 

First, H.R. 22 divests the Postal Service of authority to issue regulations 
administering the postal monopoly. Current administrative suspensions of the postal 
monopoly are preserved by statute. 1 strongly support these necessary reforms. Not 
only will they give legal certainty to the scope of the postal monopoly, but they will 
also go a long way towards improving relations between the Postal Service and 
private operators. The Postal Service has proposed an amendment that would, among 
other things, resurrect the Postal Service’s rulemaking authority over the postal 
monopoly. Although the Postal Service has assured us that this was an unintended 
consequence of this amendment, we urge the Subcommittee to scrutinize this 
amendment with extreme care. 

Another provision of H.R. 22 would generally bar the Postal Service from 
competing in an area that it regulates or regulating an area in which it competes. 
This principle is very important and must be retained. We do not object to a Postal 
Service amendment that would, as we understand it, require the Postal Regulatory 
Commission to follow antitrust precedents developed by the Department of Justice 
and Federal Trade Commission rather than concocting its own unique brand of 
"postal antitrust" law. 


Postal Monopoly 

H.R. 22 would limit the scope of the postal monopoly to letters transmitted for 
less than six times the basic stamp price, that is, less than $1.98 at today’s stamp 
price. In addition, letteis weighing more than 1 2.5 ounces could be carried out of the 
mail even if priced less than six times the stamp price. This approach to limiting the 
postal monopoly is similar to that adopted in many countries, including the European 
Union, although it is not as pro-competitive as reforms adopted by countries such as 
Sweden, New Zealand, and Germany, which have abolished their postal monopolies 
altogether (in 2003 in the case of Germany). The practical effect of H.R. 22’s new 
limits on the postal monopoly will be to repeal the monopoly over two-pound 
Priority Mail shipments that can legitimately be considered "letters," less than 4 
percent of total Postal Service revenue. 



348 


- 12 - 

While I support these provisions of H.R. 22, 1 would to go further. Over the 
long run, the only tonic that can enhance the vigor of the Postal Service is 
competition, and I would recommend a larger dose. While H.R. 22 is clearly moving 
in the right direction, I encourage the Subcommittee to consider the wisdom of 
adding more stringent limits on the postal monopoly, to be phased in after a few 
years. For example, a price limit of double the stamp rate would still protect more 
than a third of Postal Service revenue from competition. Given the pace of change, 
such a prescription is not too strong medicine for the Postal Service. 

In addition, we have submitted to the Subcommittee a number of technical 
amendments to the postal monopoly provisions of H.R. 22. These will clarify 
without changing the intent of H.R. 22. For example, H.R. 22 plainly intends that 
bulk outward international mail should be considered outside the postal monopoly 
because such mail is placed in the competitive category. Nonetheless, no provision 
in H.R. 22 actually permits private carriage of such mail. We have suggested an 
amendment that would do so. Similarly, although a provision in H.R. 22 provides 
for grandfathering the current administrative suspensions of the postal monopoly, in 
many cases the precise legal results of this provision will be unclear. We therefore 
suggest that the Postal Regulatory Commission issue regulations that would set out 
specifically the scope of the administrative suspensions grandfathered by H.R. 22. 
Given the extreme importance of the postal monopoly provisions for all parties, I 
urge the Subcommittee to consider these technical amendments carefully. 

Private Law Corporation 

H.R. 22 authorizes the Postal Service to establish a private law Corporation. 
The Corporation can offer non-postal products as well as postal products and engage 
in joint ventures with private companies. Financing for the Corporation would be 
limited to the funds and assets of the Corporation itself and the funds and assets of 
the Competitive Products Fund, as well as such money as the Corporation can 
borrow on its own credit or attract in the form of contributions from joint venture 
partners and new shareholders (in subsidiaries).. I support this provision of H.R. 22 
because it will place clear and reasonable restrictions on the Postal Service’s ability 
to use public assets and monopoly revenues to gain a competitive edge in such 
markets. 

For the Postal Service, the Corporation offers an alternative organizational 
structure for providing competitive products. Because of structural separation, die 
Corporation will also allow the Postal Service to escape the detailed oversight by the 
Postal Regulatory Commission necessitated by joint costs. The Postal Service will 
be able to move some competitive postal products to the Corporation, although the 
inherent advantages of the Corporation may be offset by losses in economies of scale. 
If the Corporation is commercially successful, its enhanced value will improve the 
balance sheet of the Competitive Products Fund. If it is unsuccessful, it should be 
allowed to fail like any other private company. 
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As a means of preventing cross-subsidy and other distortions due to the postal 
monopoly, structural separation is manifestly superior to accounting separation of 
joint costs. As proposed, H.R. 22 requires the Postal Service to carry on new 
activities, which are separable from traditional postal activities, in a stracturally 
separate Corporation. Indeed, after a suitable transition period, the Postal Service 
should be required to spin off its competitive postal products to the Corporation to 
the maximum feasible extent. Structural separation should be the rule, rather than 
the exception, for all competitive postal products. 

Another benefit of the manner in which H.R. 22 establishes the Corporation is 
to serve as an international precedent. In Europe, the European Commission has 
utterly failed to devise the sort of standards set out in H.R. 22, European post offices 
have freely sold public assets, like real estate, to underwrite purchases of private 
companies like DHL. A clear U.S. policy will help us to make the case for adoption 
of similar rules in Europe. 

Some critics of the Corporation have argued that it should be deleted from 
H.R. 22 because it allows the Postal Service to enter non-traditional businesses. I 
believe these critics are missing the point. The Postal Service has already begun to 
experiment with non-traditional postal products, joint ventures, and non-postal 
products. In other developed countries, post offices have gone further down this road 
than the Postal Service. If Congress is not ready to stop this trend in its tracks, then 
it is highly desirable to require that such activities be placed in a separate corporate 
structure. After a few years. Congress will have a rationale basis for deciding 
whether the Postal Service can and should be allowed to compete like a normal 
company. If Congress decides the Postal Service should be divested of such 
activities, a corporate form will facilitate sale. 

Plainly, the Corporation should not serve as an end run around the restrictions 
of the Competitive Products Fund and the equal cost coverage rule. If the Postal 
Service places assets into the Corporation, these assets must be independently 
evaluated and the Competitive Products Fund should receive payment for such assets 
in the form of bonds or stock issued by the Corporation. In addition, the Postal 
Regulatory Commission will have to adjust the application of the equal cost coverage 
rule if competitive postal products are shifted to the Corporation. Similarly, the 
pricing of transactions between the Postal Service and the Corporation will have to 
be subject to scrutiny by the Postal Regulatory Commission. 

It is certainly true, as pointed out by the Postal Rate Commission, that the 
Corporation should not be able to "play" with its assets without financial 
consequence. The law must never lose sight of the fact that these assets belong to the 
people of the United States, not to the Postal Service itself. Accounting rules should 
be devised to make sure that the Corporation is motivated to act like a normal, profit- 
oriented company and the Postal Service is barred from shifting monopoly rents to 
the Corporation. Perhaps Congress should provide for the sale of a substantial 
portion of the Corporation to the pubic within a definite time frame. Public 
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ownership would provide an independent evaluation of the value of the Corporation 
and ensure that the Corporation’s Board of Directors makes realistic business 
decisions since "real" money of "real" investors will be at stake. This may be the 
only way to ensure that the Corporation acts like a normal company. At a minimum. 
Congress should provide for a comprehensive review of the operations of the 
Corporation after a fixed time period. This review should include appraisals by the 
Treasury Department, the Department of Justice, and the Postal Regulatory 
Commission. 


Role of the Board of Governors 

H.R. 22 proposes to redesignate the Board of Governors as the Board of the 
Directors "to convey the business responsibility of the Directors for ensuring 
effective and efficient operations of the Service on behalf of the American public. 
"H.R. 22 also requires that new Directors of the Postal Service be chosen on basis of 
experience in managing organizations or corporations "similar in size in scope to the 
Postal Service." At the same time, H.R. 22 retains the statutory duty of the Board to 
"represent the public interest generally." 

The proposed changes in the title and qualifications for the Board of Governors 
highlight the inherent conflict in the mission of the Postal Service. Is the Postal 
Service supposed to pursue its commercial self interest or the general welfare? As 
the Postal Service becomes an ever more competitive entity, this conflict is 
exacerbated. Worse, it may become blurred; public interest responsibilities may be 
invoked to justify commercial decisions. For these reasons, I suggest that the 
Subcommittee consider clarifying the role of the Board by making its primary focus 
either management of the commercial interests of the Postal Service or 
representation of the public interest, not both. 

International Postal Policy 

H.R. 22 would correct a basic flaw in the 1970 act by submitting international 
mail to the same regulatory oversight as domestic mail. The reasons which require 
regulatory oversight of domestic mail— protection against abuse of monopoly power 
and control of predatory behavior— apply equally to international mail. I strongly 
support this reform. 

H.R. 22 would also vest authority for international postal policy in the 
Department of State and set pro-competitive objectives for the Department of State 
to pursue. This provision would extend and clarify amendments to the postal law 
adopted last fall, and I support it. 

Since last fall. Ambassador Michael Southwick and his staff in the International 
Organizations office at the Department of State have worked diligently to master 
complex issues quickly. Urgency is required because the Universal Postal Union 
(UPU) convenes a general congress in August in Beijing to negotiate the legal 
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framework for international postal services during the period 2001 to 2005. The 
deadline has already passed for submitting certain types of proposals for 
consideration at the Beijing Congress. Under Ambassador Southwick’s leadership, 
the United States has recently proposed that the UPU convene an Extraordinary 
Congress in 2001 to reorganize the organization along commercially neutral lines. 
This is an extremely important and responsible initiative for which the Department 
of State deserves commendation. 

On the other hand, the Department of State has failed to develop procedures to 
open development of U.S. policy to all interested parties, including the Postal 
Service, private carriers, and mailer groups. The Postal Service continues to enjoy 
exclusive access to key policy proposals and policymaking meetings. I am hopeful 
that the Department of State will move rapidly to reform these procedures. If it does 
not, the United States Government will not have the benefit of a public dialog on 
possible U.S. proposals to amend the Universal Postal Convention. The deadline for 
submission of such proposals is April 22 (wdth the co-sponsorship of two other 
countries). I urge the Subcommittee to oversee these developments with vigilance 
and, if necessary, to add to H.R. 22’s provisions on international postal policy to 
ensure that the U.S. policymaking is as open and transparent as possible. 

Timetable for Implementation 

In one amendment, the Postal Service proposes acceleration of H.R. 22's 
reforms by doing away with the baseline rate case and using instead rates from the 
last general rate case. 

I agree with the Postal Service that the reforms of H.R. 22 can be and should be 
introduced more quickly, and I urge the Subcommittee to look into ways to do so. 
Most reforms can take effect when baseline rates are effective and the Competitive 
Products Fund is established. Whether or not a baseline rate case is needed 
immediately depends in large part on whether realignment cases are allowed. A 
baseline rate case for international rates will be needed in any case since these rates 
have never been reviewed by the Postal Rate Commission. 

Conclusion 

With the changes I have proposed, H.R. 22 represents a very sound approach to 
necessary modernization of the Nation’s postal laws. 1 hope that you will give 
serious consideration to our suggestions for improving the bill. 


Thank you for your consideration of the views of FDX Corporation. 
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Mr. McHugh. Thank you, sir. You have indeed. I normally don’t 
recommend reading to anyone, but anyone who might be interested 
in this process, the testimony that you have submitted is among 
the more complex and thoughtful that we have had, and I would 
recommend it to anyone who would care to review it. 

That isn’t only my interpretation because you are generally sup- 
portive, although it probably helped. [Laughter.] 

I would now be happy and delighted to yield to our next witness, 
Mr. James Kelly, who is chairman and chief executive officer of 
United Parcel Service. As I said earlier, sir, we are delighted and 
honored that you are with us. Without further ado, let me yield to 
you and our attention is yours. 

Mr. Kelly. Thank you very much, Mr. Chairman. It is my pleas- 
ure to be here, and good afternoon to members of the sub- 
committee. 

UPS was founded in 1907 as the world’s largest express carrier 
and package delivery company 

Mr. McHugh. Excuse me, Mr. Kelly. Would you pull the micro- 
phone a little bit closer to you, please. Thank you. 

Mr. Kelly [continuing]. Serving more than 200 countries and 
territories around the world. 

There is no single issue of greater importance to the future of 
UPS and our 330,000 employees and owners than postal reform, 
and thank you for inviting me here today to share our views. 

I would like to take a moment to thank you, Mr. Chairman, for 
your tireless work and patience in grappling with what must often 
seem like a thankless task. You have always been willing to listen 
to both sides of this controversial issue, and your hard work and 
leadership over the past few years have helped to define many of 
the problems and challenges at hand and to shape possible solu- 
tions. 

This is an extremely complex issue with profound ramifications 
for all Postal customers, as well as private competitors, like UPS. 
We have listened to all of the arguments made by the Postal Serv- 
ice that they need even greater flexibility over their prices to com- 
pete in the marketplace. They say they must maintain their mo- 
nopoly on letter mail and remove what little oversight they now ob- 
serve. Otherwise, they say they will not be able to deliver mail at 
affordable prices, stamp prices will go sky high, universal service 
will die, rural post offices will close and the doctrine of a service 
to “bind the Nation together” will die. And we all know none of this 
is true. 

Mr. Chairman, the logic leads us in the wrong direction. It per- 
petuates the fundamental problem with the Postal Service as a 
privileged competitor to private business and a Government agen- 
cy. 

Let me pose two fundamental questions that goes to the heart of 
this debate: 

What is the role of this Government agency and is the proper 
role of the Government to leverage a monopoly power to compete 
with private business? 

You have stated the objective of reform should be to enhance the 
core mission of providing universal letter-mail services at uniform, 
affordable prices, and we agree. Unfortunately, we believe, in its 
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present form, significant portions of H.R. 22 would create even 
greater danger of monopoly abuse by the Postal Service. 

Reform should not grant the Postal Service additional freedoms 
to abuse its monopoly to compete with the private sector. Yet, that 
is exactly what we believe the current bill would do. That is not 
the role Congress intends for a Government-granted monopoly. 

The Postal Service is currently operating under a hybrid status 
where it is neither subject to the same controls as a Government 
agency nor is it under the same discipline or obligations that pri- 
vate businesses face. The Postal Service enjoys a host of exemp- 
tions from regulations such as taxes, licensing requirements, zon- 
ing regulations and so on. The result of this structure is a Postal 
Service that has abandoned its focus of providing superior first- 
class service for all Americans. This is all in efforts to garner mar- 
ket share from private-sector competitors, through abuses of its 
monopoly power, under the guise of protecting universal service in 
a changing marketplace. 

For the past decade or so, the Postal Service has ventured into 
new markets and products never envisioned by Congress when re- 
forming the Postal Service in 1970. The Postal Service is engaged 
in predatory competition by using revenues from captive, first class 
monopoly customers and taking every advantage of its Government 
status to undercut prices of private-sector competitors. 

Last month, the postmaster general testified before this com- 
mittee about the threat of the highly commercialized and capital- 
ized foreign postal administrations entering the U.S. market. Mr. 
Henderson stated that the Postal Service would not have the abil- 
ity to cut deals with foreign postal administrations and offer prod- 
ucts priced below competitors, such as UPS and Federal Express. 

On Monday, the Postal Service announced an alliance with DHL 
Worldwide. They will offer a 2-day guaranteed service between the 
United States and Europe. The price for this service is significantly 
less than the prices charged by Federal Express, UPS, or DHL’s 
own branded products. I ask the committee how can this be pos- 
sible? Apparently, despite the rhetoric, the Postal Service isn’t that 
terrified of foreign postal administrations entering the U.S. market, 
as DHL is owned, in part, by the Deutsche Post AG. 

Should we allow the Postal Service greater flexibility to make 
such arrangements with foreign governments or is it time to reign 
them in? We believe it is the latter. It is time to have this Govern- 
ment agency refocus on its primary mission of providing superior 
universal letter mail delivery. 

Absence the elimination of the monopoly. Congress should, at a 
minimum, strengthen the Postal Rate Commission to increase the 
Postal Service’s accountability to consumers and taxpayers. Cur- 
rently, the PRC does not have all of the basic tools to get informa- 
tion it needs from the Postal Service to make informed and rational 
decisions. 

In the international arena, the PRC has no jurisdiction, and the 
Postal Service has total freedom to set at any rate and service. 

Again, I ask what is the role of this Government agency? The 
PRC should be granted subpoena power and the authority to make 
final binding decisions on all postal rates, including full jurisdiction 
over international rates. And to encourage cost efficiency of the 
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Postal Service, the Commission should he given authority over the 
Postal Service’s revenue requirement. As long as the Postal Service 
maintains a Government-granted monopoly and is in direct com- 
petition with the private sector, these short-term basic reforms are 
needed to help provide consumers, taxpayers and private competi- 
tors with the accountability Americans expect of a $60 billion Gov- 
ernment agency. 

No monopoly should have the unchecked authority the Postal 
Service is seeking. These reforms will also help simplify and 
streamline the rate-setting process. A stronger system of account- 
ability will be an important first step in whatever long-term re- 
forms come to pass. 

Again, I thank the committee for your attention on this very im- 
portant matter and for listening to UPS’ views today and in the 
past. I certainly welcome any questions that you may have. 

[The prepared statement of Mr. Kelly follows:] 
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Good afternoon, Mr. Chairman, Members of the Subcommittee. I am Jim Kelly - 
Chairman and CEO of United Parcel Service. UPS was founded in 1907 and is the 
world’s largest express carrier and package delivery company, serving more than 200 
countries and temtories around the world. There is no single issue of greater importance 
to the future of UPS and our 330,000 employees and owners than postal reform. Thank 
you for inviting me to share our views here today. 

I would like to take a moment to thank you, Mr. Chairman, for your tireless work 
and patience in grappling with what must often seem a thankless task. You have always 
been willing to listen to all sides of this controversial issue. Your hard work and 
leadership these past few years have helped to define many of the problems and 
challenges at hand and to shape possible solutions. 


This is an extremely complex issue, with profound ramifications for all postal 
customers as well as private competitors like UPS. We have all listened to the arguments 
made by the Postal Service that they need even greater flexibility over their prices to 
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compete in the marketplace. They say they must maintain their monopoly on letter mail 
and remove what little oversight they now must observe. Otherwise, they say they will 
not be able to deliver the mail at affordable prices. Stamp prices will go sky high, they 
say. Universal service will die, they say. Rural post offices will close, they say. The 
doctrine of a service “to bind the nation together” will die, they say 


Mr. Chairman, this logic leads us in the wrong direction. It perpetuates the 
fundamental problem with the Postal Service as a privileged competitor to private 
business and a government agency. Let me pose two fundamental questions that go to the 
heart of this debate: 

1) “What is the role of this government agency?” 

2) “Is it the proper role of the government to leverage a monopoly power to 
compete with private business?” 

You have stated that the objective of reform should be to enhance the core 
mission of providing universal letter-mail services at uniform, affordable rates. We 
agree. Unfortunately, we believe that, in its present form, significant portions of HR 22 
would create even greater danger of monopoly abuse by the Postal Service, 


Reform should not grant the Postal Service additional freedoms to abuse its 
monopoly to compete with the private sector. Yet, that is exactly what we believe the 
current bill would do. Is this the role that Congress intends for a government granted 
monopoly? 
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The Postal Service is currently operating under a hybrid status where it is neither 
subject to the same controls as a government agency lior is it under the same discipline 
and obligations that private businesses face. The Postal Service enjoys a host of 
exemptions from regulations such as taxes, licensing requirements, and zoning 
regulations to name a few. The result of this structure is a Postal Service that has 
abandoned its focus of providing superior first class service for all Americans. This is all 
in efforts to gamer market shzire from private sector competitors through abuses of its 
monopoly under the guise of protecting universal service in a changing marketplace. 

For the past decade or so, the Postal Service has ventured into new markets and 
products never envisioned by Congress who reformed the Postal Service in 1970. The 
Postal Service has engaged in direct predatory competition by using revenues from its 
captive first class monopoly customers and taking every advantage of its government 
status to undercut the prices of its private sector counterparts. 

It is time to have this government agency refocus on its primary mission of 
providing superior universal letter-mail delivery. 

Absent expiration of the monopoly. Congress should at a minimum, strengthen 
the Postal Rate Commission to increase the Postal Service’s accountability to consumers 
and taxpayers. Currently, the PRC does not have ail the basic tools to get the 
information it needs from the Postal Service to make informed and rational decisions In 
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the international arena, the PRC has no jurisdiction and the Postal Service has total 
freedom to set any rate and service. Again, I — What is the role of this government 
agency? 


The PRC should be granted subpoena power and the authority to make final 
binding decisions on all postal rates, including full jurisdiction over international rates. 
And, to encourage cost efficiency at the Postal Service, the Commission should be given 
authority over the Postal Service’s revenue requirement. 


As long as the Postal Service maintains a government-granted monopoly and is in 
direct competition with the private sector, these short-teim, basic reforms are needed to 
help provide consumers, taxpayers and private competitors with the accountability 
Americans expect of a $60 billion government agency. No monopoly should have the 
unchecked authority the Postal Service is seeking. These reforms will also help simplify 
and streamline the rate-setting process. A stronger system of accountability will be an 
important first step in whatever longer-term reforms come to pass. 

Again, I thank the Committee for your attention to this very important matter and 


for listening to our views. I welcome any questions you may have. 
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Mr. McHugh. I thank the gentleman for his comments and, as 
I said, his participation. 

I think it is good to have two industry leaders, such as your- 
selves, side-by-side because the natural inclination may, in fact, be 
to think that you would be united from step one to step last on how 
this puzzle should be approached and ultimately pieced together. 
And as Mr. Smith said in his opening comments, that is not nec- 
essarily the case. Objectives may be the same, but perspectives 
along that process are not always shared exactly, and that is where 
we are today. 

I am tempted to ask that the two of you just chat and see if one 
can prevail over the other, but I don’t know if that would really 
come to any good. So let me just ask a couple of questions and then 
go to my colleagues. 

First of all, let me say to Mr. Kelly I couldn’t agree more. Clear- 
ly, one of the main reasons we are in this process is to attempt to 
level that playing field, to use the old cliche, that I think undeni- 
ably exists, and you mentioned a few of the examples that most 
trouble you and most concern you. Without trying to convince you 
of the merits of the bill, I would only note that the USPS, the Post- 
al Service, venture with DHL couldn’t have occurred, as it did, 
under H.R. 22; that, in fact, depending on how the argument came 
out, if it were a new competitive postal product or a new non- 
product as a joint venture, it would either have to go through the 
Competitive Products Fund, which would mean it would be under 
the auspices of the Postal Rate Commission, or it could only be 
done under the Private Law Corp., which would subject it to all of 
the kinds of pressures that you as private business people experi- 
ence, and as Mr. Smith spoke about, taxes, the need to adhere to 
local zoning, land-use, and public-use regulations, and putting li- 
cense plates that you actually paid for on your delivery trucks, et 
cetera. Also, the issues of providing, in the process of the Competi- 
tive Product Funds, the opportunity for the Postal Rate Commis- 
sion to do a better job to get at the data it needs by granting it 
subpoena power and by requiring that products, through the equal 
cost coverage rule, contribute back in an equal way. 

So I think we have tried to address that. Obviously, Mr. Kelly, 
you don’t seem to think that we have gone quite far enough. You 
mentioned in your testimony that we need to do more. 

So I just throw a general question out there. If you could have 
us add any one or two or three things into this area within the 
structure of this bill, what it might be? 

Mr. Kelly. Yes, Mr. Chairman. We certainly believe that the 
committee is very sincere in attempting to do exactly what you just 
characterized, and we are working as hard as we can to help try 
to put our point of view to have that happen. 

Certainly, we are concerned about the dual ratemaking process 
that is involved in 

Mr. McHugh. I am sorry. I didn’t hear you. The what? 

Mr. Kelly. Dual ratemaking process, where cost becomes less of 
an issue in the competitive products. We are concerned about the 
Postal Service’s ability to discount and increase its subsidies 
against competitive products. 
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The Private Law Corp., as I understand it, it calls for them to 
do additional competitive products. We don’t believe there is any 
reason for a Government agency to have to enter a competitive 
area. We just don’t see why that exists, and we think the abuse 
that they use with their current monopoly should be limited and 
not allow them to extend that monopoly to other competitive situa- 
tions. 

And, certainly, we believe the PRC needs more power, needs 
more teeth. The Postal Service has demonstrated over the years 
that they need that kind of control. They have, again, today, as I 
read, refused to give information to the PRC in order for them to 
do their job properly. We believe that the PRC has to have sub- 
poena power. 

Mr. McHugh. But that is in the bill. 

Mr. Kelly. We believe they have to have the final say in rate- 
setting, and there are a number of issues. 

Mr. McHugh. Forgive me. I didn’t mean to interrupt. But the 
subpoena power is in the bill. 

Let me go back to the Private Law Corp. You would agree — and 
don’t let me put words in your mouth — would you agree, as I think 
you testified to in your statement, that today, over your very un- 
derstandable and strong objection, the Postal Service does, indeed, 
compete in just about any way it chooses with the private sector? 
Isn’t that true? 

Mr. Kelly. Well, they have certainly become more aggressive in 
where and how they compete with the private sector, and we be- 
lieve that that should be reduced and eliminated. 

Mr. McHugh. So the answer is, yes, they do do that. I mean, 
they offer phone cards, they offer mugs 

Mr. Kelly. Yes, they do. 

Mr. McHugh. They offer ties, they offer mouse pads, they offer 
t-shirts 

Mr. Kelly. And what next? 

Mr. McHugh. DHL 

Mr. Kelly. Yes, they do. 

Mr. McHugh. Well, I don’t know, but they do. So that is a given. 

I guess there are two ways to meet your concern. One is to say 
Postal Service go to your core business, as there has been legisla- 
tion introduced. Do nothing else ever. 

And the other is to say, if you are going to continue in nonpostal 
products and compete in the private sector, you can only do it 
through the Private Law Corp., and that is our solution. 

So I am assuming what you are saying is that you object to the 
Postal Service offering any kind of nonpostal product at all, ever. 

Mr. Kelly. Well, long-term, that is obviously what we believe. 

Mr. McHugh. OK. That is fine. 

Mr. Kelly. I think the reality of what exists today could make 
the second proposition doable if, in fact, you could build the firewall 
thick enough and tall enough that things couldn’t be tossed back 
and forth across. And we don’t believe, and we think it has been 
demonstrated over the years, that they can’t be prevented from 
doing that without stronger language. 

Mr. McHugh. Then I would ask you, as we have asked in the 
past, that we need to see the language as to how to build that wall 
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any thicker, because we have created, and even the chairman of 
the Postal Rate Commission has said, in his words, “an almost per- 
fect system.” He doesn’t like it. He dislikes it for other reasons, but 
he admits that the way in which it is done, he doesn’t see how the 
issue of firewalls and backwash subsidies could be any better pre- 
cluded. 

The reason there aren’t more in there is not because we are “agin 
’em,” but because nobody can think of them. And to preserve the 
Private Law Corp. and to build upon it, we are happy to do that. 

Let me, with that, go to Mr. Smith because he takes a much dif- 
ferent view, as I recall his testimony on the Private Law Corp. and 
the issue, and I would be interested in hearing his views. 

Mr. Smith. Mr. Chairman, you mentioned a moment ago that 
there, in essence, are only two solutions to this problem. The first 
solution would be to tell the USPS go to your core business and you 
are precluded from being involved in anything that a commercial 
enterprise can do, and the second is a track along this line. 

As I said in my opening remarks, and I want to reiterate right 
now, if I had the power to prescribe the best public policy for the 
United States of America, and for that matter, for the Postal Serv- 
ice itself and the private sector, it would be to do the former, not 
the latter. 

The Postal Service would be much better off if it were relegated 
to carrying first class letters, and small packets with a limit of, 
say, 2 pounds because I am very confident — and I am sure Jim will 
agree with me based on the extensive knowledge both of us have 
in terms of the structure of pickup and delivery, and sortation fa- 
cilities and what have you — the overall costs for the public would 
go down. 

On the other side of the coin, we serve every address in the 
United States of America with the exception of a very few points 
in Alaska, and I know UPS does too. The price of delivering goods 
to addresses should be reflective of the actual cost. If there is one 
thing that the last 50 years has taught the world, it is the great 
silliness of having governments misallocate capital and human re- 
sources. The whole problem in China and the former Eastern bloc 
is precisely that. People put money into ventures not because that 
was what the market was willing to pay or that was the most effi- 
cient allocation of resources, but because somebody was able to get 
the money and do that. 

That is really what the Postal Service is doing. It is a significant 
misallocation of resources for the Postal Service to be attempting 
to do what they are currently doing, which is diversifying into 
many of those sectors, but in particular into the goods movement 
sector. They don’t have a congressional mandate to do that. They 
don’t have, quite frankly, the infrastructure to do that. They actu- 
ally got out of that business one time because of that consideration. 
They are doing it to diversify. 

So that would be the best public policy. But we don’t think you 
can get there, given the political realities, and that is why we sup- 
port H.R. 22 because it is the second-best alternative. 

Mr. McHugh. I appreciate that. You have always been very clear 
about that as well. 
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Can I assume, then, because I take very seriously a man of the 
stature of Jim Kelly when he is concerned, and I understand that, 
and I have said repeatedly I am not foolish enough to think anyone 
who has a responsibility, as each of you do, and Mr. Kelly does, for 
a corporation of the magnitude and the success of UPS, to walk 
blindly down an alley just because I would like it. I mean, that is 
ridiculous, and I don’t. 

So I want to try to do what we can to build on the Private Law 
Corp. because I come down the same place you do. Regardless of 
how I may feel about all of the other things going on, they are 
going on. I don’t see, quite frankly, in this Congress, in this admin- 
istration, a likelihood of changing it to that reality, if that were my 
interest. So we are looking at the second reality. 

Are you content or satisfied that the Private Law Corp., as con- 
structed, will, indeed, do what it is intended to do, and that is to 
preclude, to the greatest extent possible, the kinds of abuses, and 
misuse and misappropriation of public finances and the public 
privilege that the Postal Service now enjoys in those future prod- 
ucts? 

Mr. Smith. I would certainly hope so, Mr. Chairman. I think a 
lot of it depends on just how tough the PRC is in enforcing it. His- 
tory shows that entities like the USPS, who are not accountable to 
the marketplace, per se, and to private interests, have a terrible 
tendency to abuse the powers that they have, and I would submit 
to you that Jim Kelly is absolutely right. That is what they are 
doing right now. 

So it largely depends on just how tough that oversight system is. 
I would hope that, if it is not tough enough, that the legislative his- 
tory of this act would be such that the private sector could come 
to the Congress, if there are abuses, and seek amendments. 

The Postal Service has been intractable on occasions, as Jim 
pointed out, in providing information, in obfuscation. I think this 
may be just the heritage of the organization. I think it was before 
this committee, the Postmaster General — who may be here, I don’t 
know — was testifying the same day Mr. Kelly and I were, and 
someone asked him and said, “Do you think that you are sub- 
sidized?” and he said no. Well, I got out of this room, and I talked 
to our folks, and I said that is the damndest thing I ever heard in 
my life, that the postmaster general would say that he is not sub- 
sidized when he has all of those advantages that I listed a little 
while ago and that are in his testimony. One of our very able law- 
yers said, “Well, you have got to understand that he is coming from 
the postal world and what that means to him is that he is not get- 
ting a direct subsidy of taxpayer funds.” 

Well, I think a lot of the problem here is that the marketplace 
that UPS and FDX work in is very brutal, and very tough, and it 
has a lot of penalties for making a mistake. There is a mentality 
inside the Postal Service that is somewhat insulated from that, and 
it leads to a hubris. I think that it is a real danger that they would 
attempt, in the interest of what they thought was their mission, to 
be a little bit trying to the oversight mechanisms that are in H.R. 
22. 

Mr. McHugh. Well, any system of law, of corporations, of what- 
ever you wish to cite, is only as good as those who oversee it, I 
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would grant you. But we took very definitive steps, some of which 
came from your gentlemen’s camps, as to how we can empower the 
PRC through subpoena power, through preapproval of negotiated 
service agreements, et cetera, so that that kind of thing doesn’t 
happen. I don’t know if it does or it doesn’t. Obviously, you all feel 
very strongly, and I imagine we can find a large body of people to 
testify on your behalf. But you also recognize the Postal Service 
equally, and in an equally adamant way, denies that. So rather 
than trying to solve the “chicken or the egg” dispute, we tried to 
make sure there were no more chickens and no more eggs and fix 
the problem. 

Mr. Smith. And, again, Mr. Chairman, that is why we support 
the bill. You asked me do I think it is strong enough, and I said 
it depends on how strong the PRC is, and if it doesn’t work, we will 
just have to come back. 

Mr. McHugh. I appreciate that. 

I would be happy to yield to Mr. Owens. 

Mr. Owens. Mr. Chairman, you have a long list of witnesses, and 
I think you have thoroughly explored this subject. 

I was curious to know why they weren’t agreeing with each 
other, considering they are the two giants in this business. I think, 
after the conclusion of the dialog between the two of you, you both 
do agree. You, Mr. Smith, are saying you take off your business- 
man’s hat, and you put on your politician’s hat, and you said the 
reality is that we are going to go forward with the present situa- 
tion, and we have to learn to live with it. Is that what you are say- 
ing? 

Mr. Smith. Yes, sir. Jim is probably better at this than I. I mean, 
I have gotten my brains kicked in a couple of times up here. 
[Laughter.] 

So I just am more mindful, perhaps, of the reality of trying to 
get where we need to go without going through this intermediate 
step. But that would be a fair way to put it, yes. 

Mr. Owens. Memphis is my hometown. 

Mr. Smith. Oh, it is? Great. 

Mr. Owens. So say hello to the folks back home. 

Mr. McHugh. I thank the gentleman. 

Mr. LaTourette. 

Mr. LaTourette. Thank you, Mr. Chairman. 

Both of you gentlemen, when you were testifying, talked a little 
bit about the international market, and the ability of the Postal 
Service to compete in the international market. I think, Mr. Smith, 
you were talking about the fact that it is pretty well documented 
that they were losing money on some of their international ship- 
ments. 

Mr. Kelly, when you talked, I wrote down three times you asked 
the sort of rhetorical question. What is the role of Government? I 
was wondering if you would care to talk a little bit about the inter- 
national aspects of the postal market, and I will ask you what you 
think the role of Government is in the expansion and development 
of international markets vis-a-vis the U.S. Postal Service and the 
businesses that you represent? 

Mr. Kelly. Thank you. 
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I believe the Postal Service should continue to focus on the uni- 
versal delivery of letter mail, and that is what they are there to 
do, and that is what they should continue to focus on. 

I think the whole international arena partially answers the ques- 
tion of why the Private Law Corp. gives to ZAJADA. When you talk 
about Postal Services expanding into competitive areas, when you 
talk about Postal Services acquiring private companies, we have a 
history that is only 2, 3, 4 years old in Europe of where exactly 
that has happened. 

The Deutsche Post, for example, has purchased 6, 8, 10 private 
delivery companies in Europe. DHL, that the United States Postal 
Service formed the alliance with this week, is owned, in part, by 
the Deutsche Post. 

Another 25 percent of DHL is owned by Lufthansa. So, in effect, 
the relationship between the United States Postal Service and 
DHL, the only one who is going to benefit from that is the German 
Government. The American taxpayers are going to be disadvan- 
taged by the subsidy of providing first class revenue to support 
that service in one case, and in the second case, there is no U.S. 
company that is going to derive any revenue or that is going to pay 
any taxes on that because it is going to wind up in Germany. 

There are some very complex and difficult issues that exist in 
Europe regarding postal services, and many of them are unfair. 
The situation is quite different because of the numbers of countries, 
of course, that exist in Europe. So they are competing with each 
other. In the United States, there is only one. If they give them the 
same kind of rights that the Deutsche Post is looking for, it would 
be devastating to private competitors in this country. 

There are virtually no private companies left in Europe. 

Mr. LaTourette. One of the comments that I think has come 
from UPS, in particular, that I have seen, has been criticism of the 
Postal Service’s global package link. 

When we talk about issues of competitiveness, and I think that 
Chairman McHugh’s excellent work on H.R. 22 is designed to get 
at competitiveness, but make it truly a level playing field and not 
a tilted scale, when we talk to the Postal Service about the global 
package link, they say that it is based upon economies of scale. 

So what you are doing when you complain about the fact that 
they are able to use their subsidization or monopolization to com- 
pete unfairly in the international market, well, they are just send- 
ing a lot of stuff and so they can do it cheaper. Do you have any 
thoughts or comments about that? 

Mr. Kelly. Yes. I mean, they price that service, as I have men- 
tioned a number of times, for a package to go from San Francisco 
to London is less expensive than it is to go from San Francisco to 
Los Angeles. The pricing makes no sense. 

The scale that they are talking about has to do with 10,000 pack- 
ages, but it is not any “X” amount of packages per day. That is over 
the cost of the year. You can’t gain the economies of scale that the 
Postal Service talks about gaining by spreading out those packages 
over the course of an entire year. 

Mr. LaTourette. I was interested in your discussion with the 
chairman about the Private Law Corp., in particular. Have you 
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reached a conclusion that there is no firewall big enough or wide 
enough to fix this problem? 

Mr. Kelly. I am reluctant to say that. But if you look at the 
topic you have just discussed and you think of what they do with 
the global package link, and you think of what they do with sub- 
sidies today, to allow them to compete in additional areas, to allow 
them to buy private companies, it scares me to death of what they 
will do going forward. So, yes. 

Mr. LaTourette. Thank you very much. 

Thank you, Mr. Chairman. 

Mr. McHugh. I thank the gentleman. I want to probe that a lit- 
tle bit further because it is an important point. 

My understanding, and I believe it is reflected in Mr. Smith’s 
testimony as well, is the Deutsche Post is actually selling their 
publicly held postal assets to directly utilize those funds for the 
purchase of the companies you are concerned about, and I am 99.9 
percent certain that is true. 

H.R. 22 would totally prohibit that. It could not happen. The 
DHL-Postal Service joint venture shows that they can do these 
things today. As you know, they can actually go out and buy — the 
USPS could buy a company tomorrow, if one person, the Secretary 
of Transportation, signs off — Treasury, excuse me. 

So that, in large measure, we are responding, trying to, to the 
very concerns you voice because the world that you fear of tomor- 
row is, I would suggest, far scarier from your perspective without 
H.R. 22 than it is with it. And I think, again, for a selfish reason, 
why I urge people to read Mr. Smith’s testimony is because those 
issues are addressed. 

I do not, in any way, Mr. Kelly, belittle or wish to treat in a less 
than serious way the things you have stated. They are real, and 
I think fairness and the American system of capitalism, in theory, 
dictates that we look at it. That was part of the motivation and it 
is truly one of the things that I think is most directly addressed 
and the concerns that we have. So I just want to put that on the 
record. I am pleased that Mr. Davis is back, and I would be happy 
to yield to him. 

Mr. Davis. Thank you very much, Mr. Chairman. 

Gentlemen, let me apologize for having missed your verbal testi- 
mony. 

The Postal Service has presented a series of amendments. They 
encompass a number of things, including ratesetting process, pric- 
ing flexibility, the Private Law Corp. and others. Could you com- 
ment on these amendments, and then I would like to know if you 
think it would be possible that you would support the bill if those 
amendments were adopted. 

Mr. Kelly. Are you talking about the 32 amendments from the 
Postal Service? 

Mr. Davis. Yes, sir. 

Mr. Kelly. No. We certainly believe that they are subsidized 
now. We believe that all of the amendments will give them addi- 
tional ability to compete unfairly with the private sector, and we 
absolutely and unequivocally would oppose the bill with the incor- 
poration of the 32 amendments. 
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Mr. Davis. I then ask you if you could comment on how your pro- 
posals would effect postal employees or if you think that your pro- 
posals could adversely effect postal employees. 

Mr. Kelly. We have no intention of adversely affecting any em- 
ployee group. And we think by focusing on First Class Mail deliv- 
ery, the Postal Service, through its monopoly, provides an enor- 
mous amount of security for its folks that no private company, and, 
in fact, no other Government group, can provide. But we support 
that, and we are not looking for anyone to lose their job as a result 
of anything we are saying here. Our concern, of course, is to, in ad- 
dition to that, to protect the employees of UPS and Fed Ex and not 
have them lose their jobs as a result of unfair competition with the 
Postal Service. 

But the Postal Service First Class Mail is continuing to increase, 
and all of the fears about all of the First Class Mail going away 
and no one having a job, if the compounded average growth of First 
Class Mail is 2 or 3 percent over the last 5 years, I don’t think that 
fear has any foundation. 

Mr. Davis. Do you believe that the current or proposed new bill 
is better than what currently exists in the arena of competitiveness 
or promoting a more competitive atmosphere or environment? 

Mr. Smith. I think the short answer to that would be that Jim 
does not agree with that and we do. We would think it would be 
better with the bill than without. 

Let me also say that we would oppose the Postal Service’s 
amendments for exactly the same reason that he did and, second- 
arily, that it is my belief that the postal workers of the United 
States would have more job security, better future outlook, if the 
Postal Service concentrated on the movement of letters and small 
items because, regardless of the firewalls and what have you, there 
will be management diversion and inattention and the cost of letter 
and small items traffic will be greater with that diversification 
than without. 

The best way to preserve postal jobs is to have the most efficient 
and lowest cost letter and small package shipment service in the 
country. 

Mr. Davis. Recognizing the fact that sometimes it is virtually im- 
possible to arrive at agreement, although we try, I mean, we are 
always looking for, I think, the common ground or the middle road 
or the place where there can be co-existence, how far apart do you 
think you and the Postal Service are in terms of a common ground 
that might be reached? 

Mr. Kelly. When you talk about a common ground, let me again 
reiterate that we recognize and appreciate the amount of hard 
work and the amount of change that has gone into this bill, and 
it is a complex, difficult issue. 

There are a few things that concern us, and there are a few 
things that concern us a great deal, and at this point in time we 
are not able to support. But if you are talking about a compromise 
solution that is an interim solution, and when does the rest of it 
get fixed, and how does the rest of it get fixed, if you want to pro- 
vide the Postal Service with the ability to compete more, the mo- 
nopoly has to come away first, I believe. 



367 


I don’t believe you can provide them with additional competitive 
authority and allow them to keep the current monopoly that they 
have. Postal issues really haven’t been addressed in a meaningful 
fashion in 30 years. So if we develop an interim solution, it is going 
to be a long time down the road before it is fixed again, I would 
feel. 

Mr. Davis. So you are saying that there would need to be addi- 
tional competitive regulation put on the Postal Service to put it 
more in line with what happens in other parts of the industry. 

Mr. Smith. From FDX’s standpoint, we support H.R. 22. So the 
answer to your question is we have gone as far as we can go with 
H.R. 22. We would not support the postal amendments. 

I think what Jim is saying is, H.R. 22 doesn’t go far enough in 
the direction of the appropriate levels of control. 

Mr. Kelly. That is correct. 

Mr. Smith. I mean, that is the only difference. There may be 
thismuch difference. 

So we certainly wouldn’t go toward the Postal Service’s position. 

Mr. Davis. Thank you very much, gentlemen. 

Mr. McHugh. I thank the gentleman. 

We could do this all day, but we won’t because you have been 
very gracious with your time. I am deeply appreciative, as is the 
entire subcommittee, for that. Just a wild guess on my part, but 
I bet we will talk again. We are looking forward to that. 

Once again, I do appreciate your participation and your efforts 
to assist the subcommittee in what has been a very interesting 
journey. 

So thank you, gentlemen. 

Mr. Kelly. Thank you very much. 

Mr. Smith. Thank you very much, Mr. Chairman. 

[Additional questions for Mr. Frederick W. Smith follow:] 
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Answers of Frederick W. Smith to 
Questions from the House Postal Service Subcommittee 
onHJt22 

1. The Postal Service has presented a series of amendments to H.B. 22. They 
encompass changes to the rate setting process, pricing flexibility and the private law 
corporation, among others. Please comment on their amendments and discuss whether or 
not you would support the bill if their amendments are, adopted. 

FDX has already submitted comments on the first and second set of Postal Service 
amendments. We will provide comments on the third set of amendments in the next few days. 

FDX will support H.R. 22 so long as it retains the careful balance of competing interests 
now reflected in the bill. As our detailed comments indicate, I do not want to be overly 
categorical about the Postal Service amendments. Some of the Postal Service amendments would 
not disturb the balance struck in H.R. 22. Other amendments would disturb that balance if they 
were adopted as drafted by the Postal Service, but it appears possible to accommodate concerns 
expressed by the Postal Service with more limited amendments that may not upset the balance of 
H.R, 22. In regard to still other amendments proposed by the Postal Service, it appears that some 
give and take may be possible; that is, FDX might support a Postal Service amendment if the 
same principle could be extended to issues of concern to FDX. 

In general, FDX will not support any revision of H.R. 22 that fails to maintain the 
"firewalis” substantially as proposed in H.R. 22, including provisions providing: 

• reliance upon objective factual criteria (degree of effective competition), 
administered by the Postal Regulatory Commission, to define noncompetitive and 
competitive categories; 

• separation of accounts, both operating accounts and capital assets; 

• requirement of an allocation of common overhead costs proportional to the 
distribution of attributable costs (equal cost coverage rule); 

• structural separation for Postal Service participation in joint ventures and non- 
postal markets; 

• an end to legal privileges favoring the Postal Service in the provision of 
competitive products. 

2. (James Kelly, UPS) H.R. 22 has a two-handed approach to competitive products. On 
one hand, it would require that competitive products collectively make the same percentage 
overhead contribution as noncompetitive products. On the other hand, the bill gives the 
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posi^i service the freedom to set its own rates for competitive products subject only to the 
constraint that they not be below cost and make the required collective overhead 
contribution. In addition, the postal service would be able to offer discounts to its 
customei^ just as private sector firms can do. Do you believe that on balance, H.R. 22 is an 
improvement over current law with respect to Hs treatment of competitive products? 

Please explain. 

[Apparently directed to Mr. Kelly only.] 

3. What percentage of the parcel transport market do you control? What percentage 
of the expedited mail market do you control? 

By “parcel transport market”, I assume you mean the domestic ground parcel market in 
which FedEx has no market share. RPS, a subsidiary of FDX, however does have a small share 
of around 1 0%. By “expedited mail market”, I assume that you mean the domestic next day and 
second day express service for packages and letters. FedEx has around a 40% market share in 
this market. 

4. The Postal Service recently announced that it has entered into a business alliance 
with DHL Airways in order to upgrade express mail service to Europe. Is there a difference 
between this partnership and USPS competitor attempting to form similar partnerships 
with foreign posts? Please explain. 

We are not privy to the details of the DHL deal nor to the details of other deals between 
post offices and private operators. In general, however, it is not uncommon for post offices ^d 
private operators to enter into agreements in which one party collects or delivers mail for the 
other. My concern about DHL deal is not based so much on the concept as on the absence of 
adequate regulatory controls to ensure that d>e Postal Service, DHL, and Deutsche Post are 
operating on a level playing field vis a vis Federal Express. There is no way to ensure that 
service resulting form the DHL deal will not be, in effect, trading on special legal privileges, 
supported by revenues earned from non<ompetitive products, or financed in part by access to 
state assets. We support H.R. 22 precisely because it will address several of these issues better 
than current law. 

5. At the February 11*^ heariug oa H.R, 22, 1 stated that there is a big dhitinctioit 
between those entities that compete with the Postal Service and those the Postal Service 
targets for competition. Are you a competitor or a target? Please explain. 

The Postal Service competes vigorously against FDX in a number of areas. In some 
cases, we believe the Postal Service has crossed the line into unfair forms of competition, for 
example, by competing on the basis of customs privileges, postal monopoly regulations, and a 
claimed immunity from the Lanham Act. This claim of immunity from unfoir advertising laws 
was made when we charged the Postal Service with deceptive advertising in their ad campaign 
aimed specifically at FedEx. However, I have no evidence that the Postal Service has "targeted” 
FDX in an extraordinary or extra*competitive sense. 
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6. Also, at the February ll"' hearing on H.R. 22, PRC Commissioner Goldway, in 
written testimony she submitted, made a number of very laudable comments and 
suggestions relative to postal reform. I would like your reaction to some of her thoughts; 
"H.R. 22 should rely more on the advantages of competition 
than protecting the marketplace from possible Postal Service 
competition 

"I would appose loosening the definition of postal product in 
H.R. 22 ... to allow for product innovation where there is a 
nexus to postal operations, and where the Postal Service can 
show that the new product will benefit from Postal Service 
scale or scope economies. 

"We should not curtail the ability of the postal service to be 
innovative just because of its size. As the Supreme Court has 
said, 'low prices benefit consumers regardless of bow those 
prices are set, and so long as they are above predatory levels, 
they do not threaten competition.' Further it has said, 'it is in 
the interest of competition to permit dominant firms to engage 
in vigorous competition, including price competition." 

What is your reaction to Commissioner Goldway's testimony? 

The "advantages of competition" depend upon maintaining conditions of fair and 
undistorted competition. If, for example, the Postal Service depresses the price in a given market 
by means of rates which are subsidized by means of monopoly revenues or special legal 
privileges, then the Postal Service effectively discourages investment in that market to long term 
detriment of consumers. In the cases cited by Commissioner Goldway, the Supreme Court was 
discussing competition between private companies where each operated according the same 
basic rules. H.R. 22 is addressing the far different problem of how to create rules for competition 
between a federal agency and private companies where, for a major share of its business, the 
federal agency does not operate under the same rules as its competitors. 

Within a framework of fair competition, the specific issue that Commissioner Goldway is 
raising is the legal test distinguishing when should the Postal Service be able to offer a 
competitive product directly and when the Postal Service should be required to offer a product 
by means of a Private Law Corporation. The principle suggested by Conunissioner Goldway is 
that the Postal Service should be able to offer a product directly "where the Postal Service can 
show that the new product will benefit from Postal Service scale or scope economies." 

This principle is already reflected in H.R. 22 since the major source of "scale or scope 
economies" is the Postal Service's universal delivery network. H.R. 22 would allow the Postal 
Service to provide directly any "postal product," and defines "postal product" to include "any 
service that provides for the physical delivery of letters, printed matter, or packages weighing up 
to 70 pounds, including physical acceptance, collection, sorting, or transportation services 
ancillary thereto." Thus, H.R. 22 already allows the Postal Service to provide products that share 
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economies of scale or scope with the universal delivery service network. By focusing on the 
specific area where the Postal Service enjoys major scale and scope economies, rather than 
leaving that point open for future litigation, H.R. 22 provides better guidance for all parties 
concerned. It does not seem to me useful to replace a relatively clear rule with a relatively 
unclear rule when they seem to come down to the same thing. 

If, on the other hand, Commissioner Goldway is proposing that the Postal Service should 
be able to offer directly products unrelated to the universal delivery service network based on a 
minor level of scale or scope economies, then I would be inclined to favor the additional 
safeguards implied by the Private Law Corporation. However, 1 would like some examples of the 
Postal Service might do under such a test before commenting further. 

7. PRC Commissioner Goldway also made the point in her testimony that H.R. 22, 
"does not subject the operations of the postal service to federal laws and regulations 
concerning deceptive advertising." She is referencing the recent LIFE TIME FITNESS 
complaint case where the PRC found that the postal service’s use of language in marketing 
material for advertising mail "defective and inappropriate." Should H.R. 22 be amended to 
correct this problem? Please explain. 

On this point, I agree with Commissioner Goldway for the reasons given in her March 
8th letter to Chairman McHugh. 

8. Ted Carrico, President of the National Postmasters of the U.S. also testified on 
February ll"*. He expressed a deep concern about the direct appropriation for the PRC 
which is contained in H.R. 22. He believes, "that a connection between Congress and the 
PRC is dangerous because of the potential for congressional 'MIS' management of the 
postal service and will serve as a new avenue for postal competitors to cripple the postal 
service." Your reaction? 

1 agree with Mr. Carrico that the Postal Rate Commission should ultimately answer to a 
body that will advance the best interests of the United States generally rather than one that 
advances the interests of particular providers of delivery services. Under the Constitution, it is 
the job of Congress to reconcile competing interests and determine what governmental policy 
will advance the interests of the United States generally. While it may be possible to improve 
Congress as the forge for impartial nationtd policy, the decision making process in Congress is 
more transparent and more broadly representative of the national interest than the decision 
making process in the Postal Service or any private operator. Hence, I support the approach of 
H.R. 22. 
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Mr. McHugh. Panel 3, as we switch placards and turn chairs 
and such, is comprised of Mr. Jerry Cerasale, who is senior vice 
president of Government Affairs for DMA, Direct Marketing Asso- 
ciation; Mr. Neal Denton, who is executive director of the Alliance 
of Nonprofit Mailers; Mr. Robert “Kam” Kamerschen, who is speak- 
ing on behalf of the Saturation Mailers Coalition. 

Gentlemen, welcome. Good to see you all. You know the drill. 
Stand up and raise your right hands. 

[Witnesses sworn.] 

Mr. McHugh. The record will show that all three of the panelists 
attested to the oath in the affirmative. 

Thank you, gentlemen, for being here. As most everyone knows 
in this room, you all represent sizable numbers of those who, in dif- 
ferent ways, perhaps, but in equally important fashion, both work 
with and depend upon the U.S. Postal Service. We welcome, too, 
our efforts to work with you on behalf of your organizations. So 
thank you for that effort. 

Without any further ado, keeping with my very well thought-out 
plan of earlier, I am going to recognize you in the order in which 
it was printed on the page, which coincides with the way in which 
I read it. 

So let me yield, first, to Jerry Cerasale, who as I mentioned, is 
senior vice president of Government Affairs of DMA. Jerry, thank 
you for being here. We are awaiting your testimony and your spo- 
ken words. We have entered all three of your gentlemen’s written 
submissions in their entirety. So, if you could summarize for us, we 
would greatly appreciate it. 

STATEMENTS OF JERRY CERASALE, SENIOR VICE PRESIDENT, 

GOVERNMENT AFFAIRS DIRECT MARKETING ASSOCIATION, 

INC., ON BEHALF OF THE MAILERS COALITION FOR POSTAL 

REFORM; NEAL DENTON, EXECUTIVE DIRECTOR, ALLIANCE 

OF NONPROFIT MAILERS; AND ROBERT “KAM” 

KAMERSCHEN, ON BEHALF OF THE SATURATION MAILERS 

COALITION 

Mr. Cerasale. Thank you very much, Mr. Chairman, members 
of the subcommittee. 

The Mailers Coalition for Postal Reform is honored to be here 
today. The members of the Coalition, the Advertising Mail Mar- 
keting Association, American Express Corp., the Direct Marketing 
Association, Magazine Publishers of America, the Mail Order Asso- 
ciation of America, and Parcel Shippers Association, represent 
mailers who use all classes of mail and also are significant users 
of competitors of the Postal Service as well. 

I am Jerry Cerasale, senior vice president. Government Affairs 
for the DMA, and I have the privilege, I guess, of appearing before 
you representing the Coalition today. 

The Coalition joined together in an effort to effect postal reform. 
All of us want a financially viable Postal Service in the 21st cen- 
tury and believe that without reform that goal is not obtainable. 

Our Nation is in the midst of the greatest peacetime economic 
growth in its history. However, during this economic boom. First 
Class Mail, upon which the financial stability of the Postal Service 
is very dependent, has not grown very much. 



373 


H.R. 22 is not a guarantee that the Postal Service will survive 
in the 21st century, but it does provide the tools to the Postal Serv- 
ice to have a fighting chance. The burden then will be on the Postal 
Service management and its workers to improve the competitive 
edge of the Postal Service by improving productivity dramatically 
and providing products that meet the needs of the marketplace. 

The basic structure of H.R. 22, which separates classes of mail 
into competitive and noncompetitive categories and provides rate 
flexibility to the Postal Service, through indexing of the non- 
competitive classes being one, is sound and has the Coalition’s full 
support. 

Let me focus on those provisions of H.R. 22, which the Coalition 
believes are central to any postal reform, the competitive and non- 
competitive products. 

Noncompetitive products should be defined as those products 
over which the Postal Service has a monopoly by law or through 
market dominance. Mailers who use such classes need the protec- 
tions afforded by the indexed rate provisions in H.R. 22. 

However, we agree with the amendments suggested by the Postal 
Service that only the Service may initiate a request to the Postal 
Regulatory Commission to change a product’s classification from 
noncompetitive to competitive. The Postal Service should have 
some control over its product offerings. However, once a product be- 
comes competitive, it may not be reclassified as noncompetitive. 

Allowing the Postal Service to change its mind and remove a 
product from the open marketplace would be unfair to competitors 
who shift their business plans in response to the Postal Service’s 
competitive product offerings. Changing product classifications 
from noncompetitive to competitive must only be a one-way street. 

As we look at the product baskets, and I know I am speaking be- 
fore Mr. Denton, but we will see what he says about the nonprofit 
area, and I will gladly, in a question, if it comes up, respond to his 
position on that, we agree with the rate baskets for noncompetitive 
products in H.R. 22, except that all international mail should be 
competitive. The Postal Service faces competition today from both 
foreign posts and private carriers for all international mail. We 
think that competition is only going to increase, so we think that 
we put international mail into the competitive category. 

In pricing, we agree with H.R. 22 that the Commission should es- 
tablish baseline rates under the act without provisions for a contin- 
gency or prior years’ losses. 

As we look at the competitive products, we don’t agree with the 
requirement in H.R. 22 that the minimum markup for competitive 
classes of mail must be equal to the average markup for all postal 
products. If H.R. 22 were implemented today, it is our under- 
standing that current rates for competitive classes of mail would 
have to increase by as much as 10 percent. Thus, H.R. 22 implies 
that the Postal Rate Commission erred in its most recent decision, 
and we disagree with that. 

We believe that the minimum contribution for competitive class- 
es should be established by the Commission for base rates after ap- 
plying all of the factors of the act. This would maintain the level 
playing field for postal competitors that the Commission estab- 
lished. 
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Finally, we believe that after 5 years this minimum contribution 
requirement should sunset. We think that 5 years provides ample 
time for the Postal Service and its competitors to adjust to the mar- 
ketplace, and the Postal Service would have to not do business at 
a loss and charge a fair-market price. 

Looking at the noncompetitive products, we wholeheartedly agree 
with the index in H.R. 22 used to establish noncompetitive rates. 
There must be a productivity factor specifically applied to the Con- 
sumer Price Index as part of that index. This is needed as an in- 
centive to the Postal Service to hold down costs. We strongly object 
to the Postal Service’s amendment to remove the productivity fac- 
tor “because the CPI already contains productivity improvements.” 

The Postal Service should be required to do more than merely 
match productivity gains in the general economy. To fail to do so 
will imperil the Postal Service and the mail industry that depends 
on universal mail delivery. 

We also believe, however, that the pricing provisions in H.R. 22 
are too rigid. Its application of the rate bands around the index se- 
verely reduces the pricing flexibility that we think the Postal Serv- 
ice needs. We have varying opinions about the specific method that 
best achieves the appropriate level of flexibility, but we believe that 
the provisions of the bill must be changed to provide some greater 
flexibility than H.R. 22 currently offers. 

We disagree with the Postal Service amendments that would 
allow the Postal Service to bank for up to 5 years any percentage 
increase allowed under the index, which was unused in a specific 
year by the Postal Service. If there is going to be any banking, we 
think 1 year would be a maximum. 

Special financial circumstances. There are three areas where we 
think that H.R. 22 may require some changes for special cir- 
cumstances. The first is, if the Postal Service doesn’t have enough 
money to run under the provisions of H.R. 22. We think in that 
case, the Postal Service should have to come to the Regulatory 
Commission and set up a brand new base case to establishing 
rates. 

A second area is when something occurs by Congress or executive 
or judicial branch that results in additional costs unforeseen on the 
Postal Service. We think, then, the Postal Service should be able 
to go to the Regulatory Commission and ask for a one-time adjust- 
ment in the index to take care of it. Don’t let that adjustment stay 
in effect for 3, 4, 5 years because that will be overpaying the Postal 
Service for that adjustment. 

The third area when there could be some circumstances to go be- 
yond the index, would be when a specific rate is too low, the Postal 
Service is not covering its costs in a class of mail. We think the 
Postal Service should have to go to the Regulatory Commission and 
adjust, one time, the index, make an adjustment in the index, to 
increase the rates for that class on a one-time basis and then go 
on, under the current provisions, with the index previously set by 
the Regulatory Commission for the remainder of the 5 years. 

Market tests. It is important that the Postal Service have the 
ability to test new products, and I want to use the example with 
DHL as an example of potentially a market test. We agree that the 
Postal Service should have the ability to try and test products and 
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products that may turn out to be a bust, products that may turn 
out to not cover their costs, but have the ability to test them. Oth- 
erwise the Postal Service is going to be hampered in its ability to 
meet market needs. 

We do support very much the provisions of H.R. 22 in this area, 
but do agree with the Postal Service on one amendment; increase 
the test side to $100 million. 

Negotiated Service Agreements. We wholeheartedly endorse 
NSA’s. We, however, agree with the Postal Service that these 
agreements should be implemented immediately after the Postal 
Service provides public notice of the agreement and all its terms. 
We would then set up complaint procedures. After the notice, any 
party that believes it can meet the terms of the agreement would 
be eligible for the NSA, and if that party is denied a similar agree- 
ment, they may complain to the Regulatory Commission. 

In the same light, any party that feels that the noticed agree- 
ment violates the provisions of H.R. 22, such as there is no way 
they could be covering costs, for example, they should be able to 
complain to the Postal Regulatory Commission. We then think that 
the Commission should have 90 days to render a decision, a final 
decision, which would be subject to judicial review. 

Complaint procedures. Similar to what we say for NSAs, we 
agree that users of the mail and competitors of the Postal Service 
must have an avenue of redress for any grievances concerning al- 
leged abuse by the Postal Service of its regulatory discretion. 
Again, the Commission should have 90 days to issue a decision in 
the complaint and such decision should be final subject to judicial 
review. 

We really appreciate this opportunity to be here today, and I am 
ready to stand for any questions. 

[The prepared statement of Mr. Cerasale follows:] 
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TESTIMONY OF JERRY CERASALE 
ON BEHALF OF 

THE MAILERS COALITION FOR POSTAL REFORM 
BEFORE THE SUBCOMMITTEE ON THE POSTAL SERVICE 
COMMITTEE ON GOVERNMENT REFORM 
U. S. HOUSE OF REPRESENTATIVES 

Maix:Ii4, 1999 

Chairman McHugh and members of the Subcommittee, the Mailers Coalition for Postal 
Reform is honored to testify before you today. The Coalition was formed specifically to present 
a uniform voice for business mailers on the complicated question of postal reform. The members 
of the Coalition, Advertising Mail Marketing Association, American Express, The Direct 
Marketing Association, Magazine Publishers of America, Mail Order Association of America, 
and Parcel Shippers Association, represent mailers who use all classes of mail and are significant 
users of the competitors of the Postal Service as well. I am Jerry Cerasale, Senior Vice 
President, Govenunent Affairs, for the Direct Marketing Association, and I have the privilege of 
representing the Coalition at this hearing. 

We joined together in an effort to effect postal reform. All of us want a financially viable 
Postal Service in the 2l“ Century and believe that without reform that goal is unattmnable. This 
subcommittee has been on a four-year journey to reform the Postal Service. That journey began 
with your belief that the electronic information age would severely reduce mail volume and, 
thus, financially burden the Postal Service. The Service should be allowed mote freedom to 
adjust its prices and services to meet the challenges of competition. 

We can see today that your belief was justified. Our nation is in the midst of the neatest 
peacetime economic growth in its history. However, during this economic boom First-Class 
Mail, upon which the financial stability of the Postal Service is dependent, has not grown. 

H.R. 22 is not a guarantee that the Postal Service will survive well into the 21“ Century, 
but it provides the tools the Service needs to have a fighting chance. The burden then will be 
upon postal management and labor to improve the competitive edge of the Service by increasing 
productivity and providing products that meet the needs of the marketplace. 

The basic structure of H.R. 22, which separates classes of mail into competitive and non- 
competitive categories and provides rate flexibility to the Postal Service (throu^ indexing for 
the non-competitive classes), is sound and has the Coalition’s full support. 

In this testimony I will focus on those provisions of H.R. 22 that cover establishing postal 
rates, classes and services, which the Coalition believes are central to any postal reform. 

COMPETITIVE AND NON-COMPETITIVE PRODUCTS 

Non-competitive products should be defined as those products over which the Postal 
Service has a monopoly by law or through market dominance. The Service should not have the 
carte blanche discretion to set rates that H.R. 22 affords competitive classes if, in fact, the Postal 
Service has a monopoly over that class. Mailers who use such classes need the protections 
afforded by the indexed rate provisions in H.R. 22. 
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We do agree, however, with the amendmoit suggested by the Postal Service that only the 
Service may initiate a request to the Postal Regulatory Commission to change a product’s 
classification fixim non-competitive to competitive. The Postal Service should have control over 
its product offerings. However, once a product becomes competitive, it may not be reclassified 
as non-competitive. Allowing the Postd Service to change its mind and remove a product from 
the open market place would be unfair to competitors who shift their business plans in response 
to the Postal Service’s competitive product offerings. Changing product classifications from 
non-competitive to competitive must be a one-way street. 

PRODUCT BASKETS 

We agree with the rate baskets for non-competitive products in H.R. 22 except that all 
international mail should be competitive. Thus, Basket One of H.R. 22 should not contain single 
piece international mail. The Postal Service faces competition today from both foreign posts and 
private carriers for all international mail. That competition will only increase. 

PRICING 

We agree with H.R. 22 that the Commission should establish base line rates under the 
Act without provisions for contingency and prior years’ losses. However, if the Commission has 
issued a recommended decision in an omnibus rate case within one year of the effective date of 
postal reform, that decision, as implemented by the Governors, should be the base line rates. 

Competitive Products 

We do not agree with the requirement in H.R 22 that the minimum mark-up for 
competitive classes of mail must equal the average mark-up for all postal products. This 
provision is too restrictive and is counterproductive to the goal of giving the Postal Service the 
tools to survive in the 2 1“ Century. If H.R. 22 were implemented today, current rates for the 
competitive classes of mail would have to increase as much as 10%. Thus, H.R. 22 implies that 
the Postal Rate Commission erred in its most recent decision. We strongly disagree. The 
Commission fairly applied the factors in the Postal Reorganization Act and established fair and 
equitable rates. H.R. 22 should not reverse the Commission. 

We believe that the minimum contribution for competitive classes should be established 
by the Commission for base rates after applying all the factors of the Act. The minimum 
contribution should be calculated on a revenue-weighted basis for all the contributions of the 
competitive subclasses. This would maintain the “level playing field” for Postal Service 
competitors that the Commission established. Finally, we believe that the minimum contribution 
should sunset after five years. The five-year period provides ample time for both the Postal 
Service and its competitors to adjust to the new market place. After five years the Postal Service 
should be on the same footing as its competitors for competitive products — don’t do business at 
a loss, but charge a fair market price. 
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Non-competitive Products 

We whole-heartedly agree with the index in H.R. 22 used for establishing itos for non- 
competitive products. There must be a productivity factor specifically applied to the CPI. This 
is needed as an incentive to the Postal Service to hold down costs. Survival in the 21“ Century 
requires that the Postal Service dramatically improve productivity. We strongly object to the 
Postal Service’s amendment to remove the productivity factor because the CPI already contains 
productivity improvement. The Service should be required to do more than merdy match 
productivity gains in the general economy. To fail to do so will imperii the Postal Service and 
the mail industry that depends on vmiversal mail delivery. We urge this Subcommittee to require 
the Postal Service to meet defined productivity improvements in order to adjust rates using the 
index. 


We also believe, however, that the pricing provisions in H.R. 22 are too rigid. Its 
application of the rate bands around the index severely reduces the pricing flexibility the Postal 
Service needs. There are varying opinions about the specific method that best achieves the 
appropriate level of flexibility, but we believe that the provisions of the bill must be changed to 
provide greater flexibility than H.R. 22 currently offers. 

We disagree with the Postal Service amendments to allow the Postal Service to "bank” 
for up to five years any percentage increase allowed under the index which was unused in a 
specific year. Such a plan would undermine, if not eliminate, one of our objectives for postal 
reform — ^to have smaller, predictable, and manageable annual rate increases. At the most, the 
Postal Service should be allowed to “bank” any unused percentage for only one year. That 
would provide a little mote flexibility for the Service but would not undermine the manageable 
aimual rate increase goal. 

“SPECIAL” FINANCIAL CIRCUMSTANCES 

We believe that certain financial circumstances require special treatment in H.R. 22. 
Whenever the Postal Service faces a severe financial exigency and additional revenue is needed, 
the Postal Service should be permitted to address this need through an exigent rate case filed 
with the Postal Regulatory Commission. We understand that such a case would be a major 
admission by postal management that they had failed to control costs — an incentive to control 
costs. 


There may also be circumstances where legislative, executive, or judicial action, which is 
beyond the control of the Postal Service, results in unforeseen cost increases. In such 
circumstances where the cost increase exceeds the increases allowed under the index, the Postal 
Service should have the authority to petition the PRC for a waiver of the index. The PRC could 
waive the index and permit a one-time adjustment that would be passed unifonnly to all mail 
users. 


There may also be circumstances where the rates assigned to a particular subclass may 
fail to recover that subclass’ costs. In such a case for non-competitive subclasses, the Postal 
Service should have the authority to petition the PRC for a waiver of the index for that subclass 
on a one-time, one-year adjustment basis. Whenever a competitive subclass fails to cover costs, 
the Postal Service immediately must raise rates for that subclass to cover costs. 
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MARKET TESTS 

It is important that the Postal Service have the ability to test new products. More 
importantly, it must be allowed to test products that ultimately fail due to lack of demand or 
inability to cover costs. Without that :todom, the Postal Service will be tied to existing products 
and have very limited ability to adjust to the information age. We support the provisions in 
H.R. 22 with one amendment. We would increase the allowed size of the test to $1(M) million as 
proposed by the Postal Service. 

NEGOTIATED SERVICE AGREEMENTS 

In short, we applaud you for the negotiated service agreement provisions in H.R, 22. We 
do, however, agree widi the Postal Service that these agreements Aould be implemented 
immediately after the Postal Service provides public notice of the agreement and all its terms. 
After the notice, any party that believes it can meet the terms of the agreement would also be 
eligible for that NSA. If that party is denied a similar ^reement, it may complain to the Postal 
Regulatory Cotrunission. In &e same Ught, any party that believes that the noticed agreement 
violates the provisions of H.R. 22 may complain to &e Postal Regulatory CoirtmissiorL The 
Commission will have 90 days to tender a decision which will be fitral subject to judicial review. 

COMPLAINT PROCEDURES 

Users of the mail and competitors of the Postal Service must have an avenue for redress 
of any grievances concerning alleged abtrse by the Postal Service of its regirlatory discretion. 
Complaints should include allegations concerning: (1) failure to render services in accordance 
with service performance standards established by the Board of Directors of the Postal Service; 
(2) violation of pricirtg discretion within the bounds of the index; (3) predatory pricing; 

(4) unreasonable discrimination relating to a rregotiated service agreement. The Postal 
Regulatory Cortunission shall have 90 days to issue a decision in a complaint. Any such 
decision is frrral, subject to judicial review. 


We ^preciate this opportunity to present our views to the Subcorrunittee. We look 
forward to working with you to enact this long-needed reform. 
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Mr. McHugh. Thank you very much, Jerry. We appreciate that. 

Next on the list is Neal Denton, the executive director of the Alli- 
ance of Nonprofit Mailers. Neal, good to see you. Thank you for 
being here, and we look forward to your comments. 

Mr. Denton. Thank you, Mr. Chairman, Mr. Davis and to the 
good staff sitting next to you and behind you. We appreciate this 
entire process that we have been through over the last several 
years. 

In preparing for today, I enjoyed reading some of the testimony 
that we have delivered and my colleagues here have delivered over 
the many years, as we have all gotten to know a little bit more 
about how the Postal Service runs and what types of possibilities 
are out there for meaningful reform. 

As you know, and we have been very clear with this every time 
we have talked with you, we have had very grave reservations over 
the many years about certain concepts in postal reform that would 
give the Postal Service greater freedom and flexibility to set postal 
rates. We believe that the most recent increases of January 10 offer 
some glaring examples of the types of abuse we have feared in an 
unfettered rate-setting environment. 

I appreciate your comments in the beginning of the hearings 
today about nonprofit mailers having concerns here. Chairman 
Burton, in the last hearing, was right on the mark when, in recog- 
nizing the Postal Service surpluses over the last 4 years, ques- 
tioned the Postmaster General as to whether we should have had 
any rate increases at all on January 10. 

As each of you know, the Alliance of Nonprofit Mailers is cur- 
rently in litigation before the court of appeals over this case be- 
cause we do believe that the increases of January 10 were unfair, 
that the increases of January 10 were unnecessary, and that they 
were unlawful. 

Unfair because, while the price of a first class stamp may have 
only gone up 1 cent, the price for a nonprofit basic standard A mail 
piece went up 3 cents. 

Unfair because, as each of you know, the rate increases imposed 
on nonprofit periodical publications in some instances cause a non- 
profit educational magazine with no advertising to pay a higher 
postal rate than an identical commercial periodical publication 
thick with advertising. That is a rate anomaly that represents un- 
fair rates that nonprofits are experiencing since January 10. 

We believe they were unlawful. Because, as Mr. Burton pointed 
out, the Postal Service didn’t lose $1.1 billion in fiscal year 1998, 
as they forecasted. The Postal Service made $550 million. They en- 
joyed a $550 million surplus, and because of that we believe that 
the case was unlawful. The Postal Service is supposed to, by law, 
break even. They are not supposed to be enjoying these kind of sur- 
pluses. We can’t turn a monopoly governmental authority loose to 
be making profits on the back of captive monopoly mailers. 

Now, all of this said, and it is important that I say it again be- 
cause we have said it every time here, we do come to the table un- 
derstanding the potential problems that face the national mail de- 
livery network and recognizing that there must be some realities 
of political reform that all of us can talk about here that can help 
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to move our national mail delivery network into the coming cen- 
tury. 

We have looked at H.R. 22, and we have worked with you and 
your staff, and there are some provisions in H.R. 22 that we find 
very admirable and that we support; the caps and 2-percent bands 
provisions that protect all mailers from being singled out for espe- 
cially damaging rate increases — the kind of rate increases non- 
profits have faced as a result of the January 10 hikes. 

The bill also protects any mailers from the over-the-cap increases 
that could happen in consecutive periods; that is, the Postal Service 
can’t pile on 2 percent above CPI increases in consecutive years. 
Nonprofit mailers were terribly concerned about that. 

There are three provisions that are specific to nonprofits that we 
have been very supportive of — one that would change the language 
mandating the overhead assignment for nonprofit mailers. It is 
very technical, but currently the law says that nonprofit overhead 
shall be 50 percent of the closely corresponding commercial over- 
head, and the bill would actually say no greater than 50 percent, 
which would allow some flexibility underneath that. That would be 
very welcome by nonprofit mailers. 

It also provides an important safeguard to prevent the Postal 
Service from attributing more cost to nonprofit mail than to an 
identical size, shape, weight commercial mail piece. That is very 
important. We are far away from that right now. But the way that 
the rate structure has been moving over the last several years, I 
like the idea of having that ceiling put in there firmly, so that the 
Postal Service can’t creep above that in a coming rate case. 

The bill also authorizes nonprofit requester publications, an 
amendment that is something that we have thanked you for before 
and looked forward to seeing in the final bill. 

We also reviewed the Postal Service’s proposed amendments. We 
spent quite some time looking at those. I think, after reviewing all 
of them, we probably have criticism with just about every one of 
them, except perhaps one. The Postal Service amendment that sug- 
gests that the “x” factor for productivity is superfluous and that the 
CPI already accounts for productivity, I believe is nonsensical. I 
agree with my colleague, Mr. Cerasale, over here. We ask you to 
continue to rely upon the H.R. 22 provisions that would allow the 
Postal Regulatory Commission to set a productivity offset to the 
index. 

Frankly, in my mind, it is highly disturbing that any senior post- 
al official would stand before you or before a large group of their 
customers and be so flippant as to suggest that potential produc- 
tivity gains in future operations would be so insignificant as to not 
even include it in any legislative formula for setting rates. That is 
very disturbing, and perhaps we must overcome that type of think- 
ing before any of these provisions in here are going to be success- 
ful. 

The mailers that have supported H.R. 22 aren’t here because we 
like the idea of getting increased rates every year. We are here be- 
cause we like the idea of the Postal Service, given productivity 
gains, being able to hold the cost of postage down. 
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If the Postal Service is going to spend their time and energy pro- 
moting a legislative proposal that doesn’t measure these produc- 
tivity gains, I find that again very, very disturbing. 

We appreciate that many in the mailing community, and most 
especially, I am sure the colleagues joining me at this table today, 
are attracted by negotiated service agreements. As you know, over 
the years we have had an awful lot of concerns with the concept 
of NSA’s, but we believe that the concerns that we have voiced to 
you over these years have been addressed very adequately in H.R. 
22. For instance, the recovery of attributable cost and a fair portion 
of institutional costs, having the whole thing done in the open air 
before the Commission so that other organizations have an equal 
opportunity to participate in these programs, so that they will have 
an opportunity to also apply for these same types of NSA’s in these 
open proceedings. We find that very agreeable, and we would sup- 
port those safeguards and protective criteria and would reject the 
Postal Service’s amendments to that. 

As I mentioned, though, one of the Postal Service’s proposals 
does merit some consideration. Mr. Cerasale brushed upon it brief- 
ly, and that is, we are fascinated with the idea of creating a sepa- 
rate basket for preferred rate mailers. We have always been con- 
cerned that by averaging a basket of similar commercial and non- 
profit mail, preferred rate mailers might fare poorly. The notion 
that all preferred rate mail be averaged separately is very inter- 
esting. However, the Postal Service’s proposal would lump non- 
profit standard A and nonprofit periodicals in the same basket. 
That would be apples and oranges in the same basket, and there 
is no other basket that is included in H.R. 22 that would contain 
two distinctly different types of mail than the one the Postal Serv- 
ice would propose here. 

I think we would take the metaphor a little bit further, and I 
would get poked in the ribs by my colleagues who would. We have 
a basket at home. My wife and I have a picnic basket at home that 
has a divider down the middle, and I believe that if somehow we 
could create a nonprofit basket that would allow one-half of the 
basket to average out for those standard A products and one-half 
of the basket to average out to the CPI minus X for the periodical 
publications, and then the whole basket average out to meet that 
index, that would be very agreeable and might be an improvement 
upon what it is that we see with H.R. 22. 

I have discussed it with my colleagues that also represent non- 
profit mailers, and I think that is something we might be able to 
work on if we talk a little more about it. 

The subcommittee also recently heard the testimony of the Postal 
Rate Commission and Chairman Gleiman. Included in our full re- 
marks that you have incorporated into the record are some com- 
ments we have about their proposals, and I think they are very fa- 
vorable. 

While I have your attention, I want to bring up one other subject, 
that you and I have talked about that in the past. It is a serious 
problem. We have recently witnessed some very unseemly bullying 
and harassing of nonprofit mailers over questionable revenue defi- 
ciencies, all under the name of the Postal Service’s Revenue Protec- 
tion Program. 
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Postal inspectors and others should be commended for identifying 
fraud and illegal activity that robs resources from the Postal Serv- 
ice. Inspectors and others should also have the sense to know the 
difference between a criminal who is attempting to defraud the 
Postal Service and a nonprofit librarian who is advertising edu- 
cational trips. 

As you know, eligibility restrictions outline what a nonprofit 
mailer can and what a nonprofit mailer cannot advertise in a pre- 
ferred-rate mail piece. Many of the rules are shaded in gray gener- 
alities, the policies are often unclear not only to the mailers, but 
to postal officials, and the rules are very often applied differently 
across the country by different postal officials. 

I am very sorry to report that some of the Postal Service agents 
have aggressively attempted to bankrupt community-based non- 
profit organizations or drive eligible mailings out of the nonprofit 
mail stream with very questionable Postal Service interpretations 
of the eligibility restrictions. This disturbs us greatly. 

We would like to discuss this further with each of you because 
we believe that perhaps the blueprint used in the series of hearings 
last year on the heavy-handed approaches of the Internal Revenue 
Service might well be in order as we evaluate some of the methods 
used by the Postal Service in squeezing revenue from some non- 
profit postal customers. 

We thank you for your fair and insightful approach to protecting 
the viability of our Postal Service, and I join with Mr. Cerasale in 
looking forward to your questions. 

[The prepared statement of Mr. Denton follows:] 
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Mr. Chairman, thank you for the opportunity to continue our open dialogue with you and the 
Subcommittee. Ov«‘ the last four years, we have appreciated the occasions to present formal 
testunony to you. More importantly, we have respected the process fliat you, your coUrag^es and 
the <Hitstan<hi^ Subcommittee stafiThave seated to find fair answws to the comply que^ons 
bt^eus. 

The Alliance of Nonprofit Mailers rqjrcscnts over 200 nonprofit organizations, as well as thdr 
affiliates, chapters and vendors. As you know, our membership stretches throughout all segments 
of the nonprofit community — incorporating r^gious, charitable, educational, sdentific and 
philanthropic groups alike. 

In preparing to speak with you today, I enjoyed reviewing our testimony and communic^ons 
fiwn the early days vsitei we were all learning more afa<Hit the challCTgM before the Postal 
Savice wid the possibilities for meuungfiil refonn. We appreciate that many of Cfui concerns 
h8\^ been addressed in provisions now included In HR 22. 

Over the years, we have had very grave reservations about certain concepts in postal reform that 
would give the Postal Service greater fieedora and flexibility in setting postal rates. The most 
recent increases of January 10 o6f^ glaring ^uunples ofthetypesof abuse that we fear in an 
unfett^ed ratesetting ravironment. 

Full Committee Chairman Burton was right <m (he mark during the last hearing of tins 
Subcomrrattee. I^cogxuzing the reewd smphises enjoyed by the Postal Service over tl» kst fiw 
years, he que^oned the necessity of the recent rate hikes. 

121 1 COMMECTlCUTAVEnUE. fi.W. SUITE 620 WASHIMOTOM, D.C. 20036-2701 202-462-5132 



385 


Contrary to the comments of the Postmaster G«teral, the January 10 increases were un&ir, 
unnecessary and unlawful. 

Unfair to nonprofit mailers because while the price of a First Class stamp rose by 1 cent, the price 
of basic nonprofit Standard A mail rose 3 cents. Moreover, the new rate structure is so bizarre 
that a nonprofit educational publication with no advertising can pay higher postal rates than a 
commercial publication, thick with advertising, of identical size, shape and weight. 

Unnecessary because the Postal Service did not lose $1.1 billion in test year 1998 as th^ 
forecasted — but instead enjoyed a SSSO million surplus in FY 1998. 

Unlawful because by law, the USPS is supposed to break even. The US Court of ^peals will 
soon rule on our contention that the excessive rate increases violated the statute. When the 
Governors approved the January 10 increases, they knew that the existing rates sufficed to allow 
for a surplus, but they implemented the increases anyway. We can’t turn a monopoly government 
authority loose to be raking in profits on the backs of captive American consumers. 

And therein remains our most serious concern with reforms that offer the USPS more freedom to 
set prices without rigorous oversight before the Rate Commission in an open proceeding. 

We recognize that our judgment has been slu^>ed (and reinforced) by our recent history of un&ir 
treatment by the Postal Service. We just don’t trust the management and leadership of the Postal 
Service to always do the right or fair thing for postal consumers or, particularly, our constituents. 

That said (and we’ve said it every time we’ve testified before this panel), we also understand the 
potential problems that face the national mail deliv^ network in the coming years. Many fear 
the diverrion of mail to electronic competition. We’ve heard USPS management trumpet the 
arrival of foreign interests who scheme to invade US markets and overtake the Postal Service. 
And, although we may be more skeptical than others, we bow to our learned colleagues in the 
postal community who fervently believe that refonns are necessary. 

So, despite continuing to have grave reservafions, we have given open-minded consideration to 
the types of reform that may be required to bring our Postal Service into the next century, while 
continuing to seek protections from the unfair treatment foisted on some consumers, particularly 
nonprofit mailers, in recent rate case proceedings. 

As I mentioned earlier, HR 22 now contuns a number of provisions that respond directly to our 
conceim. 
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• The bill creates a fair system of a rate increase “cap” and 2% “bands” that would protect 
nonprofits (and other mailers) from being “sin^ed-out” by the USPS for espedally 
dama^g rate increases (as in Dochet R97-I). 

• The bill would protect mailers from “above the cap” increases in consecutive peiods. 

That is, the USPS couM not “pde on” a series of Ca’I+2% increases year aftra- year, 

• In response to our concerns, the bill would also change the language mandating that 
nonprofit overhead (f.e., institutional) costs remain at 50% to read “no greater than 50%.” 
Both the USPS and the PRC have told us that this provision likely would have mitigated 
the R97-I increases on nonprofit mailers. [Section 202(i)] 

• The bill rise offers an important safeguard to prevent the USPS from attributing more 
costs to nonprofit mail than to commercial rate mail with identical characteristics. 
Although the costs attributed to nonprofit mail are still well below this threshold, the 
Postal Service has reported unexplained and disproportionately high cost increases for the 
nonprofit subdass. The language in the bill is another safeguard to prevent tampering 
with prefrared rates in the future. [Section 201, 3722] 

• The revision also contains language crafred by the Alliance to ensure the authorization of 
nonprofit Periodicals (second-class) “requester” publication status. Presently, nonprofit 
publications nmst only mail to a list of subscribers, whereas regular periodical publications 
can mail to unpaid “requesters.” Such a correction would allow for greater dissemination 
of educational material and for greater contributions to USPS institutional costs. [Section 
215] 

• The bill also retains authorization for atmual appropriations to the USPS for preferred rate 
mail, free mail for the blind, and voter registration mail. Earlier drafts would have ended 
those appropriations and called upon the USPS to assume full responsibility for 
congressionally mandated social obligations. 

This Subcommittee will soon move forward with a final version of HR 22 that will become a topic 

of ddrate in the full committee and eventually, the full House of Representatives. As you prepare 

your final modifications, we offer these points for your consideration and review. 

USPS Proposed Amendments 

Frankly, we were surprised by the thrust of the recently-proposed USPS amendments, many of 

which would dismantle the best parts of HR 22. 
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The confusing notion of “banking” rate increases to be applied later, at the discretion of 
USPS management, cuts directly to the predictability and moderation of rate increases, 
and should be rejected. 

The USPS amendments also suggest that the “x-factoi” for productivity is superfluous and 
that the CPI already accounts for productivity. This is nonsensical. We ask that you 
continue to rely upon the HR 22 provisions that allow the PRC to set a productivity offset 
to the index. 

Frankly, it’s highly disturbing that any senior postal official would be so flippant as to 
suggest that potential productivity gains in future operations would be so insignificant. 
Perhaps we must overcome that type of thinking before any legislative reforms can be 
implemented. 

I’m also concerned about the Postal Service’s lack of candor with regard to this point. 
Improving productivity was the main rationale offered by the USPS in the recent rate case 
for its $1.6 billion-a-year rate increase. And the Postal Service’s recent Annual Report for 
1998 boasts of strategic plans “to improve Total Factor Productivity over time at a rate 
that at least equals or exceeds any improvement in the private sector MFP " (Multi&ctor 
Productivity). 

The USPS also proposed that the baseline rate case envisioned in HR 22 be rejected and 
that rates in effect eight months after the passage of HR 22 become the baseline. While 
we’d love to avoid another rate case, the existing rates should not serve as the baseline 
rates for the statutory escalation formula. As we have outlined, the R97-1 rate structure is 
unlawful and unfair and the costing figures are inherently flawed. The revenue 
requirement was also poorly conceived. It includes a recovery of prior year’s losses, 
which will not continue indefinitely. The fiill cost-saving effects of automation and 
worksharing were not accounted for, and the increase mcluded a number of extraordinary 
one-time management initiatives, such as addressing the Y2K problem. In our view, the 
resulting rates generate more than $1.6 billion a year in illegal monopoly profits, and the 
entire set of rate changes was illegal. 

We appreciate that many in the mailing community find the prospect of negotiated service 
agreements (NSAs) to be a very attractive tool for adding value for customers and the 
USPS. Many of our concerns with offering contract rates are addressed very adequately 
in HR 22 (e.g., recovery of attributable costs and a fair portion of institutional costs; equal 
opportunity for mailer participation; and open proceedings before the PRC to evaluate the 
agreement). We support those safeguards and protective criteria and would reject the 
secret deal making that would likely follow from the USPS amendments. 
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• We are troubled by USPS proposals on the pricing of con^etitive products. The USPS 
amendmraits eventually would dlow the nrarkup of overheid contributions from 
competitive produas to lapse and also would tinker with the attributable costs assigned 
competitive products. These proposals should be rejected. 

• And finally, we have strong reservations with respect to the Private Law Corporation. 
Although the pursuit of competitive products, which may or may not be postal related, 
may be attractive to some, we are concerned that it will cause officials at Postal 
HeadquartNs to “take their eye off the ball.” And we're not at all sure that the genraation 
of profits by the Private Law Corporation will translate into savings and benefits for 
captive consumers of the monopoly. After reviewing the USPS proposed amendments, 
we're certain othm in the postal community will have more to say about the slope of that 
playing field. 

One USPS amendment does merit consideration. We are fascinated with the idea of creating a 
separate “basket” for preferred rate products. We have always been concerned that by averaging 
a basket of similar commercial and nonprofit mail, preferred rate mailers would fare pooriy. The 
notion that all preferred rate mail be averaged separately is interesting. 

However, the USPS proposes to lump nonprofit Standard A and nonprofit Periodicals mail in the 
same basket. We warn that this could lead to serious, unanticipated problems. Unlike other 
baskets, the preferred rate basket would contain dramatically different types of mail. The USPS 
would be costing and pricing apples and oranges from the same basket. The volatility of costs, 
prices and rates would be unpredictable. 

Allow me to stretch the basket metaphor a bit. My wife and 1 have a picnic basket at home that is 
divided in the middle. If the entire preferred rate basket of products (Standard A and Periodicals 
combined) met the average indexed increases, and each of the separate categories within the 
basket (Standard A and Periodicals individually) met the indexed increases, then we believe this 
would be a most acceptable improvement upon HR 22. 

PRC Proposed Amendments 

The Subcommittee recently heard the testimony of the Postal Rate Commission Chairman 
daman, who offered a very intaesting perspective and stem warnings about USPS proposals for 
the private law corporation. As we continue to digest his testimony, we wish to underscore some 
of his suggested enhancements of HR 22 that we find to be both reasonable and favorable. 

• Specific language requiring worksharing discounts to reflect firll cost savings would be an 
enhancement of the bill — especially as it pertains to negotiated service agreements. 

• Likemse, a clear definition of the term “product,” specifying that each rate cell is a 
product, might prevent confusion in the future. 
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• We most affirmatively support allowing the PRC authority to set annual adjustment 

factors to reflect evidence of increased productivity gains. The only way to put a true cap 
on postal rates is through increased productivity. I don’t think mailers are here because we 
look forward to annual postal rate increases. The promise of enhanced productivity driven 
by management incentives is the real payoff for postal consumers in HR 22. 

We also would like to repeat a proposal that we suggested in 1996. There seems to be quite a bit 
of discussion over the quality and qualifications of the USPS Board of Governors. After 
evaluating recent decisions by the Board, we continue to wonder why individual Governors have 
no personal staff. The USPS is a $60 billion business. Althor^ the addition of the Office of the 
Inspector General is a valuable tool, we also believe that an independent staff member for each 
Governor would improve the quality of decision-making by part-time Board members. Such a 
change would also be consistent with the trend in recent years toward more activist oversight by 
corporate bom’ds of directors in the private sector. 

And finally, while I have your attention, we’d like to comment on one other serious problem 
facing postal consumers and, most particularly, nonprofit mailers. We believe that some divisions 
of the Postal Service have gone entirely overboard in “revenue protection” efforts. 

Although Postal Inspectors and others should be commraided for identifying fraud and other 
illegal activity that robs resources from the Postal Service, we have witnessed unseemly bullying 
and harassing of nonprofit mailers over questionable revenue deficiencies. As you know, 
elipbility restrictions outline what a nonprofit mailer can or can’t advertise in a preferred rate 
mailpiece. Many of the rules are shaded in gray generalities; the policies are often unclear to the 
mailer and incorrectly applied by the postal official. Some USPS agents have aggressively 
attempted to bankrupt community-based nonprofit organizations, or drive eligible mailings out of 
the nonprofit mailstream, with questionable USPS interpretations of the eligibility restrictions. 

We’d like to discuss this further with you, the whole Subcommittee and staff. The same blueprint 
used in the series of hearings on the heavy-handed approaches of the Irttemal Revenue Service 
might be in order as we evaluate the methods used by the USPS in squeezing revenue from some 
postal consumers, especially nonprofit mailers. 

We thank you and your colleagues for your fair, careful and insightful approach to protecting the 
viability of our postal service into the next century. 
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Mr. McHugh. Thank you very much, Neal. As we discussed, we 
look forward to working with you on those other kinds of issues, 
as we have in the past. I have written the chairman of the Board 
of Governors with respect to that anomaly on R97-1, and certainly 
the other concerns that you have are legitimate. We want to try to 
he able to be of assistance in probing those to an equitable solution 
in addition. 

Last, on this panel, is, as I said earlier, Kam Kamerschen, who 
is appearing on behalf of the Saturation Mailers Coalition. Kam, 
thank you as well for being here, and we look forward to your com- 
ments, sir. 

Mr. Kamerschen. Mr. Chairman, and members of the com- 
mittee, staff, I am Robert “Kam” Kamerschen, chairman of the 
board of ADVO, Inc. ADVO, as you know, distributes targeted satu- 
ration advertising mail to 60 million households every week. We 
represent 23,000 clients of all sizes and shapes, and make no mis- 
take about it, our destiny is closely tied to the success of the Postal 
Service. 

In many ways, I could dramatize that, but make it this way. The 
term “partner” is often used sometimes loosely. But I would submit 
the U.S. Postal Service is, indeed, our partner because 50 cents out 
of every dollar of revenue that we generate as a public corporation 
goes to the U.S. Postal Service in the form of postage. I think that 
sounds like a partnership, to me. 

I am here representing today the Saturation Mail Coalition. In- 
asmuch as that might not be familiar to many of you, let me tell 
you what it is all about. We represent 40 different companies that 
are essentially in three or four basic areas: weekly community 
newspapers, shopper publications, envelope coupon mailers, and 
other shared mailers like ourselves. 

To give you a frame of reference, those members run from rel- 
atively large companies, like Harte-Hanks, Money Mailer, people of 
that vestige, to very small operators who mail 15,000 to 20,000 
households, which is essentially the size of a ZIP Code, as you 
know, and so it is quite a diversity of groups. 

The commonalities we have are that we are basically servicing 
a group of retailers and/or other service operators who depend very 
much on us in order to deliver their mail in a dependable, afford- 
able fashion. Moreover, there is a bunch of consumers that also 
share the enthusiasm for that, as evidenced by the fact that every 
week we deliver important information on products, services, as 
well as coupons that represent huge savings to the consumer. 

Now, just as a frame of reference, since we are going in every 
household every week with different mailing organizations, what it 
says is that we are becoming available to all consumers, and that 
is a very important aspect from our dimension in that we are not 
discriminating. We are making these savings available to all of the 
public, and as a frame of reference or contrast, for example, the 
FSFs, the freestanding inserts, which represent savings to the con- 
sumer for coupons, are delivered with the purchase of a Sunday 
newspaper. So we believe we are delivering a valuable service, in- 
deed. 

We really feel, as I indicated, that mail is our preferred form of 
distribution, even though some of us do use private carrier delivery 
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as well. We believe that way. It is our preferred option because of 
the basic credibility and reliability the Postal Service represents, 
which has made major improvements, as you know, from as re- 
cently as 5 years ago, and we certainly feel that way. 

I believe the crux of this whole conversation about fairness, com- 
petitiveness, level playing field, resides in a very simple fact. The 
fact is that the Postal Service, by definition, by law, is accountable 
and responsible for universal service, and here is the quandary: 
Each year the fundamental cost of the national infrastructure for 
providing that service is growing. It is growing because there are 
an additional number of households every year. Just in my tenure 
with the company, in this industry, which is only 10 years of 
length, I have seen an enormous increase of several million house- 
holds every single year being fueled, obviously, by a high divorce 
rate and other considerations. 

So the infrastructure has got to keep growing. And, in turn, the 
Postal Service has to be able to finance that. The only way that I 
know of that we can finance that is a combination, I guess, of 
greater productivity, cost savings, but also growth. Growth is the 
imperative that we believe exists in helping to fuel that particular 
proposition. 

The subcommittee’s goal is obviously modernizing and reforming 
the Postal Service, and we certainly applaud that, particularly as 
it relates to the greater pricing predictability and stability for the 
mailers that we represent. Think about this: There is nothing that 
disturbs a business person quite to the degree of unpredictability, 
certainly in their measured cost components, and as I indicated al- 
ready, almost every one of our mailers representing our coalition 
spends at least 25 cents out of every dollar to Postal Service com- 
missions. 

Our customers don’t want to hear about the issues that might be 
driving the Postal Service’s difficulties, as they were in the 10 
years leading up to this period of time. They really want to know 
that they are having rates that are certainly at the rate of infla- 
tion, at the maximum and under the rate of inflation and, at the 
same time, reasonably predictable because God knows there is 
enough unpredictability in the other aspects or forces of the busi- 
ness that we operate in. 

There is a subject that I want to underscore for a moment be- 
cause there is a lot of discussion about competitive versus non- 
competitive categories. I am not an economist. I don’t proclaim to 
be one. But it seems to me that the issue of price elasticity is some- 
thing that you don’t have to be an economist to understand. It is 
a very simple concept that says demand is fundamentally affected 
by elasticity, and it is either elastic, which means it is highly re- 
sponsive to price changes, or inelastic, which means it is not. I 
think one of the things that we need to consider here, and I refer 
you specifically to the testimony on page 5, which certainly drama- 
tizes, as it relates to saturation mail, the extreme elasticity that 
exists. Let me be very specific, knowing that you are a very fact- 
based person and that your staff certainly is. 

From the period of fiscal years 1988-96, an 8-year period of time, 
as you know, postal rates at that time were running abound great- 
ly in excess of rates of inflation, excessively so, as a matter of fact. 
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and our particular form of mail, which was at the time called third- 
class carrier route presort, now called ECR — enhanced carrier 
route — during that entire 10-year period of time actually had a 
one-tenth of 1 percent decline, which simply says that that type of 
business was being adversely affected by these price degrees. 

In contrast, during the same period of time. First Class Mail 
went up 15 percent and noncarrier route mail went up 34 percent. 
So there is the negative side or the elastic side of downward pres- 
sure. Now why don’t we contrast that with postal rate reclassifica- 
tion. 

Since that period of time, and as you recall the specifics of that, 
it represented about a 2.7-percent decline, average rate decline, for 
this particular subclass. Interestingly, in the 2 years that have fol- 
lowed that, Mr. Chairman, there has actually been a 17-percent in- 
crease in volume. I would respectfully submit that that is about as 
dramatic evidence on the subject of price elasticity as one can pos- 
sibly — it is almost textbook if you are going to write a book about 
it and express it in that fashion. 

Clearly, the thing that makes this particular endeavor on your 
part so important to us, and as we look at the subject of price elas- 
ticity, and sensitivity and dynamics of the marketplace, deals with 
the subject of cost coverage. Our particular form of subclass, as I 
presume you know, involves a 203-percent markup, which means 
it is 103 percent higher than the costs attributed to this particular 
classification. You can contrast that number with the average for 
all postal products, which is 156 percent. So, mathematically, it is 
pretty clear that this particular form of mail is certainly carrying 
its fair share, if not unfair share, of the burden. 

It is because of this sensitivity that the particular amendments 
or the particular aspects that you represent in this particular H.R. 
22 appeal to us, but we would respectfully submit some suggestions 
in terms of improvements. Knowing you, Mr. Chairman, as much 
as I had a chance to sit in on the first day of these hearings, you 
specifically, and I think appropriately, said this is a work in 
progress. So to the degree this is a work in progress, we are going 
to take this opportunity to respectfully submit a couple of ideas 
that we would like you to seriously consider. 

This talk about the freeze that the individual noncompetitive cat- 
egories represent is a subject that we are particularly interested in 
calling to your attention. The best way to ensure fairness, and the 
strength of the saturation mail system, in our opinion, is ultimately 
to lower these high-cost coverages, as I mentioned before, borne by 
our mailers. 

We understand, however, that the sensitivity of burdening others 
in the system with increases necessary to lower our cost coverages 
that is not palatable, and we realize that. Therefore, we are here 
today to advocate a method which our industry, or any other mail 
type for that matter, can earn in its own pricing rationalization 
and a manner that does not come at the expense of others. 

As a point, in fact, Mr. Chairman, our proposal is a self-financing 
proposal with no cost shifting involved in it. Our proposed nego- 
tiated service agreement language would give the U.S. Postal Serv- 
ice the pricing freedom necessary to act decisively in a business en- 
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vironment, where a protracted rate process would cripple its ability 
to manage the postal mailstream efficiently. 

The language prevents any contribution to overhead or any ero- 
sion of that and allows the customers to save by increased work 
share, but also by increased volume, as long as the total contribu- 
tion is not lowered. NSA’s are sunshined so that the public, mail- 
ers, and competitors are privy to the U.S. Postal Service’s sanc- 
tioned discount. 

Legislation clarifying the U.S. Postal Service’s ability to use 
NSA’s is needed even outside the context of H.R. 22, in our opinion. 
NSA’s are an essential tool. As you know, they are an integral part 
of American business. Contract rates, volume contracts are very 
common. However, unlike the contract rates offered by private com- 
panies, the Postal Service NSA’s would be subjected to non- 
discrimination requirements that is available in comparable terms. 
In other words, any mailer able and willing to meet the terms of 
an existing NSA would be able to participate, an important safe- 
guard in our view. 

H.R. 22 in its present form would allow the Postal Service to 
enter into NSA’s with mailers in a noncompetitive category under 
strictly limited circumstances as to be of little use to either mailers 
or the Postal Service. The main problem with section 3641 require- 
ment, from our point of view, mandating that NSA mail make a 
contribution to overhead cost that is “equal, on an average unit 
basis” to that of the most similar classification of mail. This “equal 
unit contribution” requirement and the requirement that mailers 
would have to undertake the additional mailing costs to earn a rate 
benefit would transform NSA’s into an inferior form of traditional 
worksharing discounts from our point of view. 

The only rate benefit for a mailer would be the amount of addi- 
tional postal cost savings that the agreement generates. Yet unlike 
worksharing discounts, an NSA discount would impose the risk of 
liquidated damages if the mailer failed to perform as contracted. 
This lessens, in our view, the intended attractiveness of NSA’s to 
mailers. 

The bill’s NSA provision should be expanded to permit NSA’s 
that generate an equal or total dollar contribution to overhead 
costs. The principal concern raised about NSA’s is that they might 
lead to rates that reduce the contribution of contracted mail to in- 
stitutional costs, thereby burdening other mail or the postal sys- 
tem. 

The bottom-line test should be that each agreement must not re- 
sult in a loss of contribution to overhead cost that then must be 
borne by other forms of mail. Through NSA’s, mailers can provide 
the Postal Service with guaranteed contributions to institutional 
costs while we grow profitable volumes that will benefit the overall 
financial health of the system and support universal service. Yes, 
there is no free-lunch proposal here. It is earned. 

A second change needed to bring increased flexibility is to elimi- 
nate the prohibition of transferring products to the competitive cat- 
egory. H.R. 22, as currently drafted, would freeze the types of mail 
in the noncompetitive category that could be transferred to the 
competitive category based on the current scope of the Postal Serv- 
ice’s legal monopoly. Therefore, if a product is covered by a monop- 
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oly, it would be forever barred from transfer to the competitive cat- 
egory, regardless of how competitive that category may become. 
Forever is a very long time indeed. This provision would nullify an 
important part of the pricing flexibility that this bill intends to 
bring about for competitive mail. 

Consider the case of bulk First Class Mail. In the future, some 
bulk First Class Mail, such as billing statements, may become price 
sensitive and highly competitive due to changes in the communica- 
tions technology or changes in the marketplace. As currently 
framed, the bill would not permit the U.S. Postal Service to re- 
spond to these significantly changed circumstances. It would risk 
losing that volume and its contribution to overhead costs. 

If the mail were, in fact, competitive in a marketplace sense, the 
U.S. Postal Service should be authorized to transfer that mail to 
a competitive category. With this ability, the USPS could retain the 
volume or mitigate the losses in contribution through competitive 
pricing adjustments. 

It is important that no statutory language prohibits the U.S. 
Postal Service’s flexibility to respond to increasing dynamic market 
changes. The only statutory tests for transfer to the competitive 
category should be whether, in fact, it is competitive under market- 
place standards. 

In short, a greater flexibility is needed in classifying and pricing 
mail that faces intense or greatly intensified competition and mar- 
ket conditions in these terribly turbulent times. 

As you know, Mr. Chairman, our testimony offers several others 
that I will not go into today. Suffice it to say, that the two dis- 
cussed today are critical to the future of the saturation industry as 
a whole, to my company, to small businesses, to consumers nation- 
wide, and to the health of the U.S. Postal Service and its vital mis- 
sion to provide universal service. 

With these modifications, your committee can report out a bill 
that we support with enthusiasm. It is laudable, Mr. Chairman, 
that you are working to reform and modernize the Postal Service 
in good times rather than trying to accomplish the much more dif- 
ficult task of reform in times of economic stress. 

In this permanent Whitewater economy of ours, it is quite wise, 
indeed, to follow the sage advice of Charles Handy in his remark- 
able book, “Age of Paradox.” He said simply, “If it ain’t broke, fix 
it anyway.” 

Yes, continuous improvements, sir, is the compelling mantra of 
this age for all of us. We look forward to supporting your efforts 
through the 106th Congress. 

[The prepared statement of Mr. Kamerschen follows:] 
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Mr. Chairman and Members of the Subcommittee, I am Robert “Kam” Kamerschen. Chairman 
of the Board of ADVO, Inc. ADVO distributes targeted saturation shared mail advertising for 
more than 23,000 retail and service oriented businesses. Every week we teach consumers in 
approximately 60 million households nationwide. Most of our programs are distributed by mail; 
the remainder through private delivery. 

I have over thirty years experience as a private sector executive, the last ten as ADVO’s CEO. 
Previously, I was responsible for several Fortune 500 companies. I come before this 
Subcommittee as someone with significant experience in postal issues, and also as one who 
understands marketplace dynamics. 

Today, 1 appear on behalf of the Saturation Mailers Coalition, an organization of more than 40 
print advertising companies that include weekly community newspapers, shopper publications, 
enveloped coupon distributors, and shared mailers like ADVO, The saturation mail industry 
provides hundreds of thousands of small businesses and entrepreneurs an affordable means to 
advertise their products and services and a means to distribute billions of dollars in savings to 
consumers. In an era when advertising is increasingly focused on the more affluent consumer, we 
deliver savings to every segment of society including those who rely upon us to afford basic 
necessities like food and transportation. Not all consumers read newspapers or can afford a 
computer, but all consumers receive mail. 

Although many of our members, like ADVO, use private delivery for part of their distribution, 
mail is the preferred distribution method because of its credibility and reliability in the eyes of 
consumers. While many traditional mail flows are evaporating, our product’s popularity is 
growing. This presents the Postal Service with a critical opportunity to help sustain affordable 
universal service by growing revenue and volume from saturation mail. However, our products 
can only accomplish this if they are priced competitively with other alternatives outside the 
mailstream. 
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The Subcommittee’s goal of modernizing the USPS, particularly through greater pricing 
predictability and stability, is important to the current and future success of all of our companies. 
The technological changes in the marketplace are revolutionary. To survive, the Postal Service 
must be able to adapt to change rather than be its victim. We applaud your efforts, Mr. 
Chairman, and the efforts of the ranking minority member and suggest specific ways we believe 
HR 22 can be improved to give the Postal Service greater flexibility to meet the needs of the 
future. 

The members of our industry not only compete against each other, we also compete with 
advertising in daily newspapers and private delivery companies. The healthy competition 
between postal and non-postal distribution has stimulated the economy over the last two decades. 
It has fostered innovation and efficiency, spawned new products and services, and responded 
well to consumers who are hungrier than ever for information and savings. 

This competition has made pricing flexibility crocial to the Postal Service’s ability to attract and 
keep saturation mail volumes which have cost coverages of over 200% (100% over our direct 
cost), the highest cost coverage of any subclass in the system. The recent success of the new 
enhanced carrier route subclass dramatically illustrates that increases in volume and contribution 
to overhead cost flow from pricing that recognizes the price elasticity of saturation mail. 
However, traditional subsidies to the newspaper industry (ie: tax, labor and anti-trust) and the 
inability of the postal service to lower our cost coverage ratios to something approaching the 
system average of 1 56% endanger our ability to grow or even maintain current volumes. To the 
detriment of all mailers in the system, such high cost coverages could put the Postal Service in 
danger of losing one of its only growth areas. 

As a result, our industry is counting on HR 22 to provide relief from this inequity. 

Unfortunately, the proposed price caps lock-in this unfair allocation of institutional costs. Our 
mail could well become captive to price increases that would trigger a volume death spiral. One 
that threatens the viability of the Postal Service. 
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Mr. Chairman, this freeze precludes the growth that is essential to the well-being of the Postal 
Service. 

The best way to ensure fairness and the strength of the saturation mail stream is ultimately to 
lower the extremely high cost coverages borne by out mailers. We understand, however, the 
sensitivity of burdening others in the system with the increases necessary to lower our coverage 
ratios. Therefore, we are before you today to advocate a method by which our industry, or any 
other mail type, can earn its own pricing rationalization in a manner that does not come at the 
expense of other mailers. 

Our proposed negotiated service agreement language would give the USPS the pricing freedom 
necessary to act decisively in a business environment where a protracted rate process would 
cripple its ability to manage the postal mailstream efficiently. The language prevents any erosion 
of contribution to overhead and allows customers to save by increased workshare or increased 
volume (as long as total contribution is not lowered). The NSAs are sunshined so that the public, 
other mailers and competitors are privy to any USPS sanctioned discount. 

Legislation clarifying the USPS’s ability to use NSAs is needed even outside the context of HR 
22. NSAs are an essential tool. Virtually all American businesses offer contract rates to their 
customers. However, unlike contract rates offered by private companies. Postal Service NSAs 
would be subject to strict non-discrimination requirements. Any mailer able and willing to meet 
the terms of an existing NSA would be able to participate, an important safeguard. 

HR 22 in its present form would allow the Postal Service to enter into NSAs with mailers in the 
non-competitive category under such strictly limited circumstances as to be of little use to either 
mailers or the Postal Service. The main problem is the Section 3641 requirement mandating that 
NSA mail make a contribution to overhead cost that is “equal, on an average unit basis” to that of 
the most similar classification of mail. This “equal unit contribution” requirement and the 
requirement that mailers would have to undertake additional mailing costs to earn a rate benefit 
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would transform NSAs into an inferior form of traditional “worksharing” discounts. The only 
rate benefit for a mailer would be the amount of additional postal cost savings that the agreement 
generates. Yet unlike worksharing discounts, an NSA discount would impose a risk of liquidated 
damages if the mailer fails to perform as contracted. This lessens the intended attractiveness of 
NSAs. 

The bill’s NSA provision should be expanded to permit NSAs that generate an equal or greater 
total dollar contribution to overhead costs. The principal concern raised about NSAs is that they 
might lead to rates that reduce the contribution of contracted mail to institutional costs, thereby 
burdening other mail or the postal system. The bottom line test should be that each agreement 
must not result in a loss of contribution to overhead costs that must then be borne by other mail. 
Through NSAs, mailers can provide the Postal Service with guaranteed contributions to 
institutional cost while we grow profitable volumes that will benefit the overall financial health 
of the system and support universal service. 

A second change needed to bring increased flexibility is to eliminate the prohibition on 
transferring products to the competitive category. HR 22, as currently drafted, would freeze the 
types of mail in the non-competitive category that could be transferred to the competitive 
category, based on the current scope of the Postal Service’s legal monopoly. Therefore, if a 
product is covered by the monopoly, it would be forever barred from transfer to the competitive 
category, regardless of how competitive that product may become. This provision would nullify 
an important part of the pricing flexibility that this bill intends to bring about for competitive 
mail. 

Consider the case of bulk First Class mail. In the future, some bulk First Class mail (such as 
billing statements) may become price sensitive and highly competitive due to changes in 
communications technology or the maiketplace. As currently framed, the bill would not permit 
the USPS to respond to those changed circumstances. It would risk losing that volume and its 
contribution to overhead costs. If the mail were, in fact, competitive in a marketplace sense, the 
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USPS should be authorized to transfer that mail to the competitive category. With this ability, 
the USPS could retain the volume or mitigate contribution losses through competitive pricing 
adjustments. 

It is important that no statutory language prohibits the USPS’s flexibility to respond to market 
changes. The only statutory test for transfer to the competitive category should be whether a 
product is, in fact, competitive under marketplace standards. 

Mr. Chairman, my written testimony mentions a couple of other opportunities to make HR 22 
stronger in its ability to deliver greater stability, predictability and flexibility to the modem Postal 
Service. The two discussed today are critical to the future of the saturation industry as a whole, to 
my company, to small businesses and consumers nationwide and to the health of the United 
States Postal Service and its mission to provide universal service. With these modifications, your 
committee can report out a bill that we can support with enthusiasm. It is laudable, Mr. 
Chairman, that you are working to reform the Postal Service in good times, rather than trying to 
accomplish the much more difficult task of reform in times of economic stress. We look forward 
to supporting your efforts through the ! 06"' Congress. 
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TESTIMONY OF ROBERT "KAM" KAMERSCHEN 
ON BEHALF OF THE SATURATION MAIL COALITION 

MIBQRUCnON 

I am Robert "Kam" Kamerschen, Chairman of ADVO, Inc. Advo provides 
saturation shared mail advertising programs serving more than 23,000 retail and service 
businesses in markets throughout the country. Our programs are distributed to over 60 
million households by mail and through private delivery. I am appearing on behalf of 
the Saturation Mail Coalition, an organization of more than 40 companies that provide 
saturation advertising programs throughout the nation. 

The saturation advertising industry corisists of weekly community newspapers, 
shopper publications, enveloped coupon distributors, and shared mailers like Advo. In 
total, the industry serves hundreds of thousands of mostly small businesses and 
individual entrepreneurs that have few if any affordable alternatives for distributing 
advertising messages to potential customers. Affordable saturation advertising is a 
lifeline that keeps them in business and enables them to grow. Saturation advertising 
also delivers valuable information and savings to consumers. In an era when 
advertising is increasingly focused on the more affluent consumers, our industry serves 
the needs of every socio-economic segment of society, including those who depend 
upon the values and savings in our advertising programs to meet their household 
budgets. Not all consumers have access to a newspaper or computer, but all consumers 
receive mail. 

Although many Saturation Mail Coalition members, like Advo, use private 
delivery for part of their saturation advertising distribution, mail is the preferred means 
of distribution because of its credibility and reliability in the eyes of consumers. A 
viable postal system is essential because of the highly competitive natiue of our 
industry. We compete not only among ourselves but with advertising distribution 
Arough daily newspapers (the dominant competitors in most markets) and private 
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delivery companies. This competition between postal and non-postal distribution has 
stimulated the economy over the last two decades. It has fostered innovation and 
efficiency, spawned new products and services, expanded the market, and forced all 
competitors to meet the needs of the local retail and service industries they serve. 

The postal system has always been a vital part of the infrastructure of the 
American culture, commerce, and economy. Changing it through comprehensive 
legislation is a daunting task that presents both opportunities and risks. Postal reform 
legislation, as did the Postal Reorganization Act of 1970, will affect the course of the 
Postal Service for decades. Whatever else reform legislation does, it must ensiue a 
healthy, viable Postal Service that can meet the nation's needs. 

The Coalition endorses the objectives of postal reform to achieve greater postal 
rate stability, predictability, and flexibility. The provisions of H.R. 22 in large measure 
align with those objectives. The price cap mechanism, for example, holds the promise 
of more stable, predictable rates for mailers in the non-competitive category. However, 
price caps alone will not ensure that result if the Postal Service does not have sufficient 
pricing flexibility to respond to changing market conditions. 

The Postal Service appears to be doing well at the present, but as a businessman, 

I know there is no room for complacency. Change in the marketplace is not oiUy 
inevitable, it is intensifying in frequency and amplitude. Any business that is unwilling 
or unable to anticipate and adapt to change will fail. In my view, the Postal Service's 
biggest challenge is retaining its core volumes, or replenishing lost volumes, in the face 
of new electronic communications technologies and hard copy delivery competitors. If 
this challenge is not met, the losers will be the Postal Service, those mailers that have no 
effective alternatives, and most of all, the American public. 

The Postal Service's ability to meet this challenge depends on having flexibility to 
respond to the inevitable marketplace changes. The litmus test of postal reform is 
whether it provides adequate flexibility for the Postal Service, while affording 
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reasonable safeguards against exploitation of monopoly users and competitors. I 
commend your efforts, Mr. Chairman, and the efforts of the Ranking Member, and I 
suggest -the following changes that will improve H.R. 22, encouraging competition and 
allowing the Postal Service the flexibility it needs to meet the challenges of the future; 

1. Allow Negotiated Service Agreements so long as they produce an equal 
or greater total dollar contribution to institutional costs. 

2. Provide increased pricing flexibility within the Noncompetitive 
Category baskets (other than single-piece First Class Mail in Basket 1) by 
allowing limited rate bands aroimd the rate caps, as proposed by the 
Postal Service. 

3. Elimirate the prohibition on transferring products that are currently 
covered by the postal monopoly into the Competitive Category. The 
only test should be whether a product is in fact competitive, under 
marketplace standards. 

These points are discussed more fully below. 

I. Negotiated Service Agreements That Maintam Or Increase Total Dollar 

Contribution To Institutional Cos t s Should Be Allowed . 

Contract rates and volume discounts ate common in the business world, and are 
used by the Postal Service's competitors. Negotiated Service Agreements (NSAs), 
which would be subject to public disclosure and non-discrimination safeguards not 
applicable to private contracts, are an essential tool for the Postal Service. Prop)erly 
structured, NSAs would enable the Postal Service to respond to market conditions, and 
to preserve or increase postal volumes and contributions, without detriment to other 
mailers. 

H.R. 22 would allow the Postal Service to enter into NSAs with mailers in the 
non-competitive category, but under very limited circumstances that will be of little use 
to mailers or the Postal Service. The main problem is Section 3641 's requirement that 
the NSA mail make a contribution to institutional costs that is "equal, on an average 
unit basis" to that of the most similar mail classification. This "equal unit contribution" 
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requirement would transform NSAs into an inferior form of traditional "worksharing" 
discounts. The only rate benefit for a mailer would be the amount of additional postal 
cost savings that the agreement causes, regardless of how much new volume and 
institutional cost contribution the agreement may generate. And, the mailer would 
have to incur additional preparation costs to achieve those savings. Yet unlike 
worksharing discounts, an NSA discount would impose the risk of liquidated damages 
if the mailer fails to perform as contracted. I believe that few mailers would be willing 
to undertake the additional costs and fiitandal risks that this entails for the benefit of a 
worksharing-like discount. 

The NSA provision should be expanded to permit NSAs that generate an equal 
or greater "total dollar contribution" to institutional costs. Such an increased 
contribution could be achieved by increased volumes, reduced costs, or a combination 
of the two. The principal concern raised about NSAs is that they might lead to rates that 
reduce the contribution of contracted mail to institutional costs, thereby burdening other 
mail or the postal system. This concern would be met by a requirement that the 
agreement not result in a loss of contribution to institutional costs. 

With this modification, NSAs would be subject to the following requirements 
that fully protect the public interest; 

1. NSAs must be made available to similarly situated mailers on 
substantially the same terms; 

2. NSA agreements must be publicly available; 

3. The mail imder the agreement must cover its attributable costs; 

4. In addition, the mail must generate either (i) an equal or greater 
total dollar contribution to institutional costs, or (ii) a unit 
contribution that is equal to or greater than that for the mail 
classification most sircar to the mail under the agreement; 

5. The mailer is subject to liquidated damages for failure to meet the 
terms of the agreement, including any minimum volume 
commitments or the institutional cost recovery requirement. 
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As a result of the above, the NSA will be "self financing'' and will not burden other 
mailers. 

The 1995 Reclassification Case (Docket MC95-1) is a good example of how rate 
reductions for certain mail can generate increased volumes and contributions to 
institutional costs. From FY 1988 to FY 1996, a period of substantial rate increases 
preceding reclassification, the volume of Third Class carrier route presort mail (now 
Enhanced Carrier Route mail) declined 0.1%, while non-carrier route volumes grew 34% 
and First Class volume grew 15%. As a result of reclassification, rates for Enhanced 
Carrier Route mail were reduced by an average of about 2.7 percent. Yet over the two 
fiscal years since reclassification, following nearly a decade of stagnant carrier route 
volumes, ECR volumes have grown nearly 17 percent — producing a significant increase 
in total dollar contribution to institutional costs. Our modification to the NSA provision 
would allow the Postal Service to achieve similar beneficial results without adverse 
impact on other mailers. 

n. Rate Band Flexibility Is Needed Within The Non-Competitive Category . 

H.R. 22 would lock in rate relationships for all mail in the "noncompetitive" 
category. All rates would move up in near lock step based on the annual CPI-based 
adjustment factor, with little freedom to adjust rate relationships that, over time, 
become out of sync with marketplace realities. The marketplace does not move in lock 
step, nor does it move with predictability; rate relationships that today seem reasonable 
will not remain so indefinitely. 

This lack of flexibility is particularly troubling for the Enhanced Carrier Route 
(ECR) subclass of Standard A mail, a subclass that includes saturation mail used by the 
Coalition's members. ECR mail is highly competitive and relatively price sensitive, and 
the saturation mail component of ECR is price elastic. Yet at current rates, ECR mail is 
assessed a 203% institutional cost coverage, or a 103% markup over costs - the highest 
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institutional cost coverage of any mail subclass. This is substantially higher than First 
Class Mail and other competitive products like Express Mail, Priority Mail, and Parcel 
Post. Within Standard A mail, which consists primarily of advertising mail, the higher- 
density, lower-cost, and more-price-sensitive ECR subclass is charged an institutional 
cost contribution substantially higher than that for the Regular (non-ECR) subclass, both 
on a percentage markup basis and on a per-piece contribution basis: 



Standard A 

Standard A 

ECR as a 

Institutional Cost 

ECR 

ReguUu: 

Percent of 

Contribution 

Subclass 

Subclass 

Regular 

Percentage Markup 

103.0% 

34.6 % 

+ 298% 

Per Piece Contribution 

7.55 « 

5.44 e 

+ 39 % 


Locking these rate relationships into place permanently is unfair, economically 
unsound, tind counterproductive in the long run. Saturation mailers operate in a highly 
competitive environment. We cannot pay high postal rates that price us out of the 
market in competition with non-postal distributors like newspapers and private 
delivery companies. If rates for saturation mail do not reflect market realities, the Posted 
Service will lose that volume and overhead contribution - because mailers either go out 
of business or are forced to leave the mail and start up their own private delivery 
operations, transforming themselves from Postal Service customers into competitors. 

This shift from mail to private delivery has already occurred in some of our 
markets. Just this January, Advo switched most of its mail in the Cincinnati market 
from postal delivery into our own private delivery operation. For the Postal Service, 
that shift represents an annual volume loss of 18 million pieces and more than $2 
million postage. We have also established private delivery operations in Philadelphia 
and Boston. In the aggregate, these private delivery operations have diverted more 
than 44 million pieces and cost the Postal Service over $8 million in lost revenue 
armually. Many other saturation advertising companies also use private delivery for a 
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portion or all of their advertising distribution, as do many newspapers for their total 
market coverage saturation advertising programs. 

The problems caused by freezing existing rate relationships are not confined to 
ECR mail. I believe that ECR mail will continue to be highly competitive and price 
sensitive, probably even more so than today. Perhaps some components of Standard A 
Regular mail will become more price sensitive. Perhaps segments of bulk First Class 
mail, such as billing statements, will become more price sensitive. Because no one 
knows what will happen in the marketplace, the Postal Service must have increased 
pricing flexibility within the non-competitive category to respond to marketplace 
changes with differentitil pricing adjustments. 

The Postal Service's modest rate band proposal, with 2% downward flexibility 
and 1.5% upward flexibility aroimd the price cap, makes sense and provides a modicum 
of critical pricing flexibility. We agree with the Postal Service that this pricing flexibility 
should apply at the basket level, not the subclass level. 

in. Greater Flexibility Is Needed In Classifying And Pricing Mail That Faces 

A. Competition Is Beneficia l And Should Be Encouraged. 

Postal Service competitors argue that any form of competition by the 
Postal Service is inherently bad. I disagree. Competition is inherently good. 
Competition fosters innovation and efficiency, and benefits mail users and all 
consumers by ensuring the greatest choices among competing altenutives in terms of 
both price and service. The goal should not be to eliminate the Postal Service «is a 
competitor, but to maximize competition within reasonable boundaries that guard 
agamst abuse of the postal monopoly. 

Some believe that a quasi-government entity, like the Postal Service, should 
never compete with private compaiues, or that there is something inherently "unfair" 
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compared to non-competitive products. But the concept of "fairness" caimot be 
divorced from economic and competitive marketplace realities. If competition is 
arbitrarily precluded, or if rates for competitive products are arbitrarily priced at a 
markup above what the marketplace will bear, the Postal Service will lose that volume 
and its institutional cost contribution. Rates for the remaining mail, even in the non- 
competitive category, will have to be increased. Everyone (except postal competitors 
who are insulated from competition) loses. Market-based rates for competitive mail are 
"fair" to all mailers in both an economic and a real sense. 

Postal Rate Commissioner Ruth Goldway, in her February 11 testimony to the 

Committee, has correctly recognized the importance of maintaining beneficial 

competition, rather than insulating competitors from competition. After describing the 

benefits of competition. Commissioner Goldway stated that "Likewise, HJl. 22 should 

rely more on the advantages of competition foan on protecting the marketplace from 

possible Postal Service competition." Testimony at 1. She further observed that 

"We should rmt curtail the ability of the Postal Service to be 
iimovative just because of its size. As the Supreme Court has 
said, '[l]ow prices benefit consianers regardless of how those 
prices are set, and so long as they are above predatory levels, 
they do not threaten competition.' Further, it has said, '[i]t is in 
the interest of competition to permit dominant firms to engage 
in vigorous competition, including price competition.' " M. at 2, 
footnotes omitted. 

Mailers in the non-competitive category have a stake in these issues. The bill 
technically separates non-competitive from competitive mail. But non-competitive 
mailers will be adversely affected by arbitrary prohibitions against transfer of products 
to the competitive category, or by an arbitrary markup pricing constraint on 
competitive mail that causes the Postal Service to lose competitive mail volumes and 
their contribution to institutional costs. Those institutional costs will have to be 
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recovered from the remaining non-competitive mailers, perhaps through an "exigent" 
rate increase. 

Postal reform legislation should ensure that the Postal Service not abuse its 
monopoly by engaging in anticompetitive pricing against private competitors. In fact, 
the H.R. 22's price cap mechanism for non-competitive products, particularly for single- 
piece First Class mail, provides the strongest form of protection against such abuse. It 
would prevent the Postal Service from raising the price of a First Class stamp above the 
CPI-based price cap in order to fund price reductions for competitive products. 

Coupled with the provisions requiring competitive mail to cover its costs and subjecting 
the Postal Service to the antitrust laws, this adequately protects against unfair 
competition. 

B. The Prohibition On Transferring Products To The Competitive Category 
Should Be Eliminated . 

Section 3764(b)(2) of H.R. 22 would freeze the types of mail in the non- 
competitive category that could be transferred to the competitive category, based on the 
scope of the letter monopoly. If a product is covered by the monopoly, it would be 
forever barred from transfer to the competitive category, regardless of how competitive 
it might become. This provision would effectively nullify the transfer provision of 
Section 3764, an important part of the supposed pricing flexibility for competitive mail. 

Consider the case of bulk First Class mail. At some point in the future, there may 
be components of bulk First Class mail (such as billing statements) that, due to changes 
in communications technology or the marketplace, become price sensitive and highly 
competitive. Under the bill as currently framed, the Postal Service would be unable to 
respond to that changed circumstance. It would risk losing that volume, and its 
contribution to institutional costs. If the mail were, in fact, "competitive" in the 
marketplace sense, then the Postal Service should be authorized to transfer that mail to 
the competitive category. It would then have the opportunity to retain that volume or 
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miligate losses through pricing adjustments. Retaining some volume, and its 
contribution to institutional costs, is a better choice than risking the loss of everything. 

There should be no statutory prohibitions on the types of mail that may be 
transferred between the noncompetitive and competitive categories. The only statutory 
test for transfer to the competitive category should be whether a product is, in fact, 
competitive (under marketplace standards), not whether it technically falls within the 
scope of the statutory monopoly. 

Mr. Chairman, on behalf of the Saturation Mail Coalition, I thank you for your 
efforts to modernize the Postal Service. With the above modifications that enhance the 
ability of H.R. 22 to create greater stability, predictability and flexibility in a modernized 
Postal Service, we can support your bill. I would add that in an era of volatile economic 
and marketplace changes greater than any in our nation's history, it is laudable that you 
are working to reform the Postal Service in relatively good times, rather than waiting 
for a crisis that would make the task of reform much more difficult and perhaps too 
late. 
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Mr. McHugh. Thank you very much. My mechanic must have 
read that hook. [Laughter.] 

I think your testimony, taken in total, and everyone I assume in 
this room understands, as I mentioned in the beginning, the varied 
interests that you represent really poses a great juxtaposition 
against the previous panel. 

Lest anyone comes away from this hearing believing that my sole 
interest in entering this process was to level the playing field, I felt 
it was equally important, perhaps, frankly, with my rural perspec- 
tive, somewhat more important to try to do what we can to ensure 
that there is a U.S. Postal Service into tomorrow that will continue 
to deliver mail to Box 863, Piermont Manner, NY, 13674, at a price 
that whoever wanted to mail me can afford and can rely upon. 

Over the short term, and maybe my horizons are not far-reaching 
enough, I think that can only be the U.S. Postal Service. I think 
you folks would agree with that, even though you understand, if 
not in some of your instances, represent some of the true giants of 
the private sector. 

Let me begin by asking you to respond to what Mr. Kelly said 
on the previous panel about his view that the first meaningful step 
in true reform has to be, in his opinion, the total end of the current 
first class monopoly, letter mail monopoly. 

How do you think, if at all, that monopoly cessation might affect 
the services that you utilize through the U.S. Postal Service? 

Kam, if you want to go first, you have got the microphone. 

Mr. Kamerschen. I guess I do. In this era of 800-pound gorillas, 
which we just followed, we will respectfully submit our point of 
view on that. 

The thing I like that this committee is doing a lot is that you are 
proactively trying to shape the future of the U.S. Postal Service, 
and in its past, the Postal Service itself has not been as absolutely 
proactive on that score. Although I have to tell you that, in the last 
5 years, I think those of us dealing with the Postal Service have 
seen a truly remarkable change, one that far exceeded what we 
would have anticipated, a far more customer-focused, market-driv- 
en enterprise, one that views the reality of what it is, which is a 
quasi-public, quasi-private institution. 

On the one hand, it has got the very appropriate burden of uni- 
versal service, and on the other hand it has got the very appro- 
priate challenge of financing that universal service. I am always 
amused when the word “profits” is used by some of the outsiders 
of this industry because, by definition, as you know, they are not 
supposed to make a profit. They are supposed to finance the con- 
tinuation of the various services they have. 

This premise of competitiveness is quite changing. Whatever was 
viewed for competitiveness when the Founding Fathers — I guess it 
was Ben Franklin who was the first Postmaster General — put this 
together, that was a long time ago. We are entering the 21st cen- 
tury. There are fundamental realities that have changed. Indeed, 
the mailstream and sources of revenue by the Postal Service are 
getting attacked from all fronts, including electronically, as well as 
marketplace. 

Consequently, I, a free-trade guy by background and conviction, 
see the challenge that the Postal Service has in trying to satisfy 
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all of these independent wants and needs. My view is very simple 
because I think it is the view of certainly what I represent and, 
hopefully, what all of the other folks in this room represent. All of 
us need a Postal Service, and it needs to grow in order to finance 
this infrastructure requirement. 

And, therefore, I take the view that we should think outside the 
box in terms of allowing the Postal Service to seek revenue sources, 
be more competitive, all, however, within the understandable limi- 
tations of antidiscrimination and all of the rest of it. 

Mr. McHugh. Thank you. 

Neal. 

Mr. Denton. Thank you, Mr. Chairman. 

I almost feel as though, when it comes to the question of whether 
or not we should support the letter monopoly or not, I should agree 
with the comments of Lewis Sachs from the first panel on this sub- 
ject. [Laughter.] 

I think I find myself disagreeing with Mr. Kelly. His point of 
view on that is different from my constituents who see the strength 
of a national mail delivery network resting on the back of the letter 
mail monopoly. 

I smiled when I heard the one quote, “Fix it, even if it isn’t 
broke.” I don’t think that particular piece of the 1970 act is some- 
thing that my constituents would be interested in seeing us tinker 
with at this point. It is not that broke, and it is not something I 
think we ought to be looking at doing, as H.R. 22 does not. 

Mr. McHugh. Mr. Cerasale. 

Mr. Cerasale. I don’t think that we are ready to see what the 
consequences are for elimination of the letter monopoly. And I 
think Mr. Kelly, especially in his oral presentation today, discussed 
the idea that the Postal Service should limit itself and be limited 
in looking to delivery of letter mail. 

One of the fears that we see is that we have heard numbers 25 
to 50 percent of first class mailstream is made up of something to 
do with remittance, a bill, a dunning letter, the check coming back. 
A good deal of that product is already under competition from other 
sources. So we see a significant peril to the underpinnings of the 
First Class Mail, on which we all depend. So I don’t think we need 
to cut it out now. We need to try and move forward and allow the 
Postal Service some opportunities to try and shore it up. 

Mr. McHugh. Thank you all. Let me just ask a few questions 
that are based on your testimonies, and some of the suggestions, 
some of the concerns that you did raise. Jerry, you mentioned, 
what I believe I recall correctly, your opinion that a baseline case 
should not contain contingency and prior year losses, which obvi- 
ously we agree with 

Mr. Cerasale. Yes. 

Mr. McHugh [continuing]. And I agree with. But then you say, 
similarly, you felt that if a rate case were held any time within a 
year of the assumed baseline case that the rate case should prevail, 
true? 

Mr. Cerasale. Yes; I did. 

Mr. McHugh. First of all, first quick question, why do you think 
that is important? 
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Mr. Cerasale. I think it is important to start off right away with 
some Rate Commission rate. So I think if a case the Commission 
has gone through has been in effect for — comes through and been 
in effect for about a year, to go through the entire process again 
and the delay of that, we probably would be beyond what the con- 
tingency and prior year losses are. So our view would be let us get 
started and let us get going right away. 

Additionally, there are costs to having a rate case, and we could 
avoid those if it is within that short period of time. 

Mr. McHugh. So the assumption you are making is that, and I 
left this unsaid, and for those who may not be aware, obviously, in 
a rate case, contingency and prior year losses are included 

Mr. Cerasale. Yes. 

Mr. McHugh. As they would not be in the baseline. 

Mr. Cerasale. That is correct. 

Mr. McHugh. You feel the cost, both financially and probably 
emotionally, too, given what some of you folks endure, of a rate 
case, of doing another essential rate case, a baseline case, would be 
too high, and you would be willing to accept the inclusion of the 
contingency and prior year losses. 

Mr. Cerasale. Yes. 

Mr. McHugh. Let me follow up before you answer that. What 
concerns me, and what I am interested to know because I am sure 
you thought of it, is that a big concern, I think if we were to put 
that into the bill, I think the logical outcome is it would certainly 
be very tempting for the Postal Service to say, “OK. Let’s file a rate 
case” within a year because they know that they then would be as- 
sured of prior year losses and contingency. I am assuming you 
made that calculation and, therefore, you say, “Well, it may be, but 
given all other factors, we are willing to accept that.” Am I correct 
in what I read? 

Mr. Cerasale. You are correct. I don’t think any of us believe 
that a base case will come out with lower rates overall. 

Mr. McHugh. Neal. 

Mr. Denton. If I could comment on that. 

It is so rare when I disagree with Jerry Cerasale on anything. 
[Laughter.] 

Mr. McHugh. I am going to give you a chance in a minute more, 
so go ahead. 

Mr. Denton. I agree with the concept in H.R. 22 of allowing for 
a separate — a “mother of all rate cases” is what we would ulti- 
mately get out of this, I think. I speak not just for my organization, 
but for every attorney sitting behind me here that is involved in 
rate case litigation. I am not an attorney. 

We are concerned that not only would it carry on the prior year 
losses, which are dwindling more and more now all of the time, and 
that would lock that in forever, and the contingency, and you bring 
both of those up, and they are not included in H.R. 22. But I think 
some of our folks are also fascinated with the notion that this 
“mother of all rate cases” will be conducted with the Postal Rate 
Commission having these new authorities, having new subpoena 
authority. 

A lot of the problems that have frustrated us in these last few 
cases are problems that were alluded to by the second panel of gen- 
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tlemen; that the Postal Service is good at obfuscating and dis- 
guising data. It is a curiosity, when you have the U.S. Postal Serv- 
ice generating every bit of data used in a postal rate case. You 
have the U.S. Postal Service massaging every bit of data used in 
a postal rate case. You have them parsing it out in little, bitty 
pieces as they see fit in a postal rate case. 

I like the notion of going into a full-blown final rate case know- 
ing that the Postal Rate Commission will have the kind of sub- 
poena authority that is outlined in H.R. 22. 

Mr. McHugh. Thank you. As you just said, Neal, you and Jerry 
so rarely disagree that we don’t want to pass up an opportunity 
to — you don’t have a disagreement. You have a difference of opin- 
ion. 

One of you believes, Neal, although I think it is fair to say you 
have still concerns of the unknown, that the concept of rate caps 
with the band in place in H.R. 22 meets most. I am not asking you 
to start whistling, you know, “Blue Bird on My Shoulder” here 

Mr. Denton. We won’t, don’t worry. 

Mr. McHugh. I didn’t think so. But meets most of your concerns. 
Whereas, Jerry feels, as you heard him in his verbal testimony, 
and it is in his written testimony as well, obviously, that the Postal 
Service needs more flexibility. 

So I will pose it this way: Neal, why don’t you turn to your 
friend, Jerry, and tell him why he shouldn’t be so troubled by this. 

Mr. Denton. As we began this process many years ago, the non- 
profit community was as far away from agreeing with the notion 
of giving the Postal Service greater freedom and flexibility than the 
gentleman who sat in this seat before I sat down here. 

We have, over the many years, recognized some problems in the 
way that the Postal Service applies the preferred rate intent of the 
law to nonprofit rates. We see it now. We see it continually. I men- 
tioned at the end of my testimony here, we see some problems with 
the enforcement of the eligibility restrictions. 

Someone used to tell me, “just because you are paranoid, doesn’t 
mean that they are still not out to get you.” Nonprofit mailers are 
concerned about what could happen in an unfettered, free rate-set- 
ting environment if the Postal Service were able to get their hands 
on the preferred postal rate without the oversight of the Postal 
Rate Commission. 

What is built into the caps and the bands is the kind of protec- 
tion that I think our folks need in order to be fully supportive of 
that freedom of flexibility. Those are the restrictions that, while 
Jerry would describe them as being too constrictive for nonprofit 
mailers, we would describe them as being protective, to prevent the 
type of situation that, frankly, we are living with now as a result 
of this last rate case; these January 10 increases, where the first 
class rate went up 1 cent, and the nonprofit standard A rate went 
up 3 cents, where commercial rate mailers are enjoying 3- and 4- 
percent rate increases and nonprofit charities and churches are 
looking at 15- to 18-percent or higher increases. 

We believe that the caps and bands type of arrangements, as de- 
scribed in H.R. 22, would prevent us from having to recognize that 
in the future. 
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Mr. McHugh. Jerry, are you persuaded? Or turn to your friend, 
Neal, and say, “Neal, here is why you should be more concerned.” 

Mr. Cerasale. Right. I will do that. 

I am not persuaded, but this line of questioning hits the area 
where in my testimony I say we have some several opinions on how 
to do things. 

I think as we look at the application of the bands in H.R. 22, it 
goes down to the rate category level, we think. But the real key is 
that, in order to have any rate go above the index that is estab- 
lished, you must, in a year just prior to it, have that rate rise less 
than the index by a similar amount, thereby making the band real- 
ly coming out to being just what the index is. And, therefore, some 
adjustments, those that Kam would say that their cost coverage is 
a little bit too high and maybe the Postal Service should be able 
to adjust for market purposes, it kind of puts a restraint on them. 

There are a couple of ways to look at some changes in how you 
would effect those bands. One is, you could establish the basket, 
which I think get to Neal’s fifth basket there, the basket, and have 
the index apply to the basket. And underneath the basket every 
rate cell, basically, would be set within the bands, the 2 percent up, 
2 percent down, above or below the index. That is one way of look- 
ing at it. And I think, from Neal’s perspective on basket five, that 
is the problem he saw with standard A and publication mail being 
connected together. 

Another way to look at this would be to have the index apply to 
each subclass separately within the basket. I mean, I think a bas- 
ket always has to be there so that it doesn’t go above whatever the 
index is, but you can apply the index to each subclass, and then 
underneath it the rate categories can go above or below the index, 
the 2 percent. That would protect his subclasses of standard A and 
publication mail within a separate basket which, if the nonprofits 
agree with that, we have no problem establishing, from the Coali- 
tion’s point of view, agreeing with the nonprofits to make a sepa- 
rate basket for them. 

I think another factor to, I think, cover one thing that H.R. 22 
does, to try and not allow someone to constantly get an increase 
way above the index every year, which is why you had the saving 
provision in there, you might, another thought would be to put in 
a requirement that no rate could go above the CPI, which is dif- 
ferent from the index, so that you can keep an inflation kind of cap 
or index on everyone, but still allow some flexibility for the Postal 
Service, in the noncompetitive classes, to make adjustments to the 
marketplace that aren’t quite as constrained and rigid as those 
that appear right in H.R. 22. 

Mr. McHugh. Well, good. We have got a deal. 

Mr. Kamerschen. Do I get to cast the deciding vote? [Laughter.] 

Mr. McHugh. Sure. 

Mr. Kamerschen. Not really. 

Look, the subject it is hard not to agree with some of the points 
on both sides. If we got, like Mr. Smith, if we got our druthers, ob- 
viously — our particular Coalition — we would like to examine what 
Jerry just described as this modest increase in cost coverage dif- 
ference of 203 percent versus 156. His idea of mathematics are dif- 
ferent than mine, but so be it. 
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We, as you know, support the price cap concept. We would have 
submitted a version, but, frankly, the Postal Service beat us to it 
in terms of a proposed amendment. We have the very simple point 
of view that the price caps and the bands allow certainly direc- 
tionally the stability and the predictability that we talked about 
earlier, but at the same time, a kind of disregard to the economic 
realities of the marketplace that say, gee, at any given point in 
time, isn’t there some plus or minus modification of those bands to 
allow the Postal Service the flexibility to protect volumes, build vol- 
umes or what have you. 

So, we would support the plus or minus variations of the bands 
and, second, we would support the notion of treating that on a bas- 
ket basis as opposed to a subclass basis. This, in our view, is a 
modicum of flexibility for the Postal Service which is really a mod- 
icum of flexibility for the mailers that I represent. 

[Additional questions for the record follow:] 
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Neal Dention-Non Profit Mailers 

1. As you know, Congress has received a Hugh volume of mail from 
various nonprofit groups across the country asking for Congress to 
change the recent rate increase nonprofits were hit with on January 10, 
1999. How does H.R. 22 help you or hurt you in this regard? 

2. Do you know whether the PRC heard any testimony sponsored by 
either the postal service or the various organizations of nonprofit 
mailers that discussed the rate design anomaly in the initial postal 
service request for increases in rates for nonprofit periodicals? (R97-1) 
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Dear Mr. Chairman: 
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Neat Denicm 


Thank you for the opportunity to add to the record of the most recent hearings on HR 22. We are 
pieased to respond to Mr. Fattah’s thoughtful questions and stand ready to assist the 
Subcommittee as you continue to refine the Postal Modernization Act. 

I . HR 22 does not affect the rates imposed upon noni^ofits as a result of the most recent 
rate case, R97-1. However, the Alliance of Nonprofit Mailers is currently in litigation 
before the US Court of Appeals over the legality of the increases. For nonprofit mailers 
seeking a rollback in the current rates (excluding the anomaly in periodical rates 
discussed below), the Alliance appeal offers the best prospects. 

HR 22 does offer some important protections that may prevent some types of unfair 
treatment foisted on consumers, particularly nonprofit mailers, in future rate proceedings: 

• The bill creates a fair system of a rate increase “c^" and 2% “bands" that would 
protect nonprofits (and other mailers) from being “singicd-out" by the USPS for 
especially damaging rate increases (as in Docket R97- 1 ), 

• The bill would protect mailers from “above the cap" increases in consecutive 
periods. That is. the USPS could not “pile on" a series of CPI+2% increases year 
after year, 

• In re^onse to our concerns, the bill would also change the language mandating 
that nonprofit overhead (i.e., institutional) ojsts remain at 50% to read “no greater 
than 50%." Both the USPS and the PRC have told us that this provision likely 
would have mitigated the R97-1 increases on nonprofit mailers. [Section 202(i)3 

• The bill also offers an important safeguard to prevent the USPS from attributing 
more costs to nonprofit mail than to commercial rate mail with identical 
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characteristics. Although the costs attributed to nonprofit mail are still well below 
this threshold, the Postal Service has rqwrted unexplained and disproportionately 
high cost increases for the nonprofit subclass. The language in the bill is another 
safeguard to prevent tampering with preferred rates in the future. [Section 201, 
3722] 

• The revision also contains language crafted by the Alliance to ensure the 

authorization of nonprofit Periodicals (second-class) “requester” publication 
status. Presently, nonprofit publications must only mail to a list of subscribers, 
whereas regular periodical publications can mail to unpaid “requesters.” Such a 
correction would allow for greater dissemination of educational material and for 
greater contributions to USPS institutional costs. [Section 215] 

2. As far as I know, the rate design anomaly that has been the topic of much recent 

conversation between nonprofit mailers, the USPS, the PRC and the Subcommittee was 
not identified until after the new rate structure was implemented. No party testified to or 
offered any discussion of the anomaly during the 1997-1998 proceedings before the 
Postal Rate Commission. 

We have been very pleased with the rapid action taken by the Subcommittee and by the 
USPS and the PRC to resolve this unintended anomaly as quickly as possible. And while 
we remain hopeful that a more permanent solution can be crafted that will allow 
nonprofits to enjoy a preferred periodicals postal rate, we welcome the USPS/PRC short - 
term remedy that has been communicated to the Subcommittee. 

Again, we thank you for this opportunity to add to the record. Please feel free to call upon us if 
we may be of further service. 



cc: The Honorable Chaka Fatiah, Ranking Minority Member 
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March 22, 1999 


Hon. John M. McHu^ Chairman 
Su^mmittee on Postal Service 
U.S. House of Rq3resentauves 
349 B Rayburn J^se Office Building 
Washington, DC 20515 


Dear Chainnan McHugh: 

*niankyou for ytnir note of March 16, in which you ask for ^itional 
comments on questions which arose during your hearings on H.R, 22. Tm 
pleased to have the opportunity to expand my comments, as fol lows : 

1. Question; Is there any good reason that you m-e aware of why the Postal 
Service doesn’t allow the Elks Magazine to use the lower Regular rates? 

It is my understandir^ that the Domestic Mail ClassificatioQ Schedule does 
not allow issue-by-issue switching between Nonprofit and regular ra^ for 
Nonprofit Periodicals. It is my further understanding that a Periodical 
publication could switch to regular rate status upon application and 
ai^roval, but would have to reimin in that status indefinitely, and perhaps 
permanently. 

Recent conversations with the Postal Service sidicate that foe Service will 
prqxise a cme-time switch to commercial status, without penalty , but the 
election would have fo remain for the current rate cycle (until rates a le next 
changed). I believe the only difference between th^ proffered option and 
the present situation is that foe application process would be eliminated. 
With that c^on, nonprofits would be at risk whenever their advertising 
percentage in any issue foil below 10 percent. Cumently, if the advertising 
portion of a Nonprofit Periodical is less than 10 percent, the advertising is 
carried at the postage rate for editorial matters; as a regular-rate mailer, gll 
advertising is charged the postage rate for advmising, which is foe same 
rate for both Nonprofit and regular rate Periodicals. 

There is another issue at work here. The reason nonprofits pay the same 
postage rate for advertising matter as do Regular rate Periodicals is that 
Congress intended to discourage significant amounts of advertising in 
Nonprofit Periodicals. Thus, foe incentive to restrict advertising to 10 
percent or less. But the Elks have ctmiputed that the overall cost would be 
less, at the Nonprofit rate, if they carried 39.5 percent advertising or mom. 
So foe rates paid are in vidatiim of Congressional intent 

An immediate ’’fix” would be to permit NcH^rofit Periodicals to switoh 
from Nonprofit to Regular ratos. issue by issue, to gain the lower rato. But 
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the Postal Service has told me that they have “software pit^lcms” witli that situation. The Postal 
Service created tiie problem and I believe tftey shc»i{d be ret^irai to fix it, but the only solution will 
be to reduce nonprofit rates to the same percent^e of increases as was assisted to regular rate 
mailers, 

2. Question; Are you proposing that these publicatioRS shcaild have rates that might not be high enough 
to cover their coste? Please explain. 

My testimony polnte out that, numerous times in the past, ftie Post^ Service has demonstrated its 
inability accurately to measure costs. The Postal Rate Commission agreed that the Postal Service \vas 
inaccurate In its measurement of Nonprofit co^ in the 97-1 rate case. The only question was 
wheth«-the inaccuracy was large or small. I believe the situation in which the Elks Magaane and the 
other magazine mailer found themselves is not anranalous, but cme of many in which the rates paid 
are higher than anticipated by the USPS ^ the PRC, and higher than actual costs warrant. 

We have reported to you sqsarately that viroially all R^orted Standard A mailings of which we have 
become aware, made by &irly large and cotainly sc^hisdeated mailers, have paid increases in the 11* 
17 percent range, while the “average” has been r^rted to 9.6 percent, But it beggars common sense 
that iaige mailers would pay increase almost double the rate anticipated, and the average actually be 
the forecast percentage. 

The short answer to the question is that we believe the current rates are much higher than needed to 
cover actual costs. 

3. Question: Is it true that one ofdte reasons tor the anomalcxis nonprofit Periodicals rates is that the 
PRC attempted to minimize die impact of cost^ased rate increases by imposing sm^l institutional 
cest burdens on both Regular and Nonprofit Periodicals? 

It is my understanthi^ that the institutional cost charge to Regular r^e Pcnodicals coming out of the 
last rate case was 1 pwcent, and the resulting charge to Nonprofits was .5 percent. But the amount 
paid for Periodicals postage is die result of a complex calculation that includes the amount of 
advertising and the distance each individual cc^y travels. If that results in huge anomalies, it 
demonstrate dial something serious is wTcmg with the ratenuking process, at least in this case. 
Coi^essional policy has long been that nonprofit rates should be lower than regular rates, not 
higher, and I believe the unwritten understand of the Revenue Forgone Reform Act was that they 
would be much more than 1 .66 percent lower, as is the case for the first Elderhostel mailing of 1 999. 

4. The following question was offered for any witness to r^ly to; Do you believe that the bill should 
include some periodic re-caiibration of rates to realign costs and prevent excessive shifting of 
overhead burdens among products? 

As I ^ggested in response to a follow-up questirai during the hearings, there is a need to have a re- 
cast Postal Regulatory Commissiem in place before changing die rate'Setring mechanism As is the 
case with so much utiiiQr de-regulation over the last 20 years, an established regulatory commission 
has supervised de-regul^ion. But H.R. 22 would put de-regulation of the Postal Service in the hands 
of the Postal Service. 

It is critical dmt the baseline rates be accurate, if indexed rates are to be fair. Only a strengthened PRC 
can assure that arcuate information has been obtained ftom the Postal Service, ^ramined, and its 
^teuracy certified. Ihen, baseline rates can be considered fair and accurate. 
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the out years, it would Inb nec^sary to perio&caSy res^brato rates to pieveirt ^oessive shiftojg 
of overhead burdens among products. E>^ry five years should suffice, l^fbetoneofthecpiwrticm 
helps xmkc my overall point: costs Rh- all claves of mail showld, if accurately itteasared, increase at 
roughly toe same peit^ntage each year. IfcQstsaoi>cartobc€g>aroltercoast^,^^ntostcea1amlv 
refletas nca inereasinp atvl decreasing costs, but inaccurate measurement. 

Tte Postal Service atonitted that in the Mail Classification case m 1996, when h prop<»ed elimtiiaticm 
of toe Classroom Rate, bec^se of inability to get an accur^ fix m costs. 


I also would like to commit on Qu^on 2., pc»ed to John Stunn of toe Newspaper Association of 
America: Do you toink current rates would be mcae equitable if the PRC had the authority now to 
require the Postal Service to gather necessary data? 


In the R 97-1 case, all four sitting Commissioners (not just the Chairman) asked the Postal Service to 
delay the case for a short time to update what were clearly inaccurate and out-of-date data. The 
Postd Service curtly refiised, Any other regulatory commission in toe country would have had the 
authority to order b^er data, and to recess toe process until it was produced. 


77 

^incerefy, / 

i.Ltx ‘ 

Lee M. Cassidy 
Executive Director 
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&^rt “Kam'’ Karnersdien 
Chairman of the Board 


Hon. John M. McHugh 

Chairman April 1, 1999 

Subcommittee on ti» Postal Service 
B-349C Rayburn House Office Building 
Washington. DC 20515 

Dear Mr. Chairman: 


I am pleased to respond to your letter of March 16, 1999, and provide you 
with the answers to the three questions posed by the Subcommittee's Ranlqng 
Minority Member, Rep. Chaka Fattah. 

Please feel free to contact me at any time should you or any of the 
subcommittee members have additional questions about our testimony before 
the subcommittee. 

Again, thank you for the opportunity to testify on HR 22 on behalf of the 
Saturation Mailers Coalition. 


Sincerely, 


i<c 




Robert Kamerschen 


ADVO. Inc. The ADVO Center One Univac Lane Windsor, CT 06095' 2668 

Telephone: (860) 285-6106 FAX: (860) 285-64 1 2 
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Robert “Kam” Kaiaerschen, Saturation Mailers 

1. Your testimony states that the only statutory test for transferring a 
product to the competitive category should be whether It is, in fact, 
competitive under marketplace standards, not whether it technically 
falls withing the scope of the statutory monopoly. Bo you anticipate 
that all, or mostly all, of the saturation mail currently sent by Advo and 
the other companies in the Coalition would be transferred to the 
competitive category under your recommended testt 

2. Do you believe that many, or roost, of the mailers in your coalition will 
be able to qualify for NSA’s by having sufficient additional volumes of 
mail at reduced rates to produce an equal or greater total dollar 
contribution to the postal service’s overhead costs? 

3. You would retain a provision providing for the liquidated damages for 
failures to meet the terms of a NSA. The postal service has suggested 
the elimination of any such provision. What is your opinion coneernini 
the removal of that provision from current legislation? 
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Robot 'Kim* Kamoichen • Satuntioii Maitos Coalition 


1) Your tatimony stato that the only statutory test for transferriag a product to 
the competitive category should be whether it is, in fact, competitive under 
Burketplace standards, aot whether it technically falis within the scope of the 
statutory monopoly. Do you anticipate that all, or mostly all, of the saturation 
mail currently tent by ADVO and the other companies in the Coalition would be 
transferred to the competitive category under your recommended test? 

I have learned that one should never anticipate what may come out of the 
regulatory process. Saturation mail should be eligible for con^eration for 
transicr, given what, I believe, is the competitive ruture of the marltet for 
saturation advertising. Whether it would be transferred would dqrend on a 
determination by the Postal Service that such competition, in &ct, exists. 

2) Do you believe that many, or most, of the mailers in your coalition will be able to 
qualify for NSA's by having sullicient additional volumes of mail at reduced 
rates to produce an equal or greater total dollar contribution to the Postal 
Services overhead costs? 

I don't know. The ability to generate sufficient new volumes to produce an equal 
or greater coMribution will vary from mailer to mailer depending on competitive 
circumstances in the rruuketpi^. I canrvot say with certainty even that ADVO 
'will be able to qualify' for NSA's. First, NSA's are not risk-free fiv mailers. 
They would face liquidated damages or negotiated penahies for non-performance. 
Second, if the traruaction costs for obtaining PRC approval are too high, mailers 
may be deterred from entering into NSA's. Our NSA amendment would give the 
parties flexibility to pursue mutually beneficial agreements that protect against 
any loss in contribution and provide an incentive to generate volume growth arul 
new revenue sueams over which to spread the increasing cost of the Postal 
Service's universal service obligation. 

3) Yen would retain a provision providing for the liquidated damages for failures 
to meet the terms of a NSA. The Postal Service has suggested the riimlnation of 
any such provision. What is your opinion concerning the removai of that 
provision from current legislation? 

Although we bvor a provision that ensures that neither the Postal Service nor any 
other mailer will be worse off because of an agreement, we are, however, 
concerned that HR 22's liquidated damages provision could be uiuiecessarily 
harsh, especially in the case of a minor breach of an agreement. 
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Mr. McHugh. Thank you, gentlemen. 

We have a fourth panel coming up, and they have been very pa- 
tient for quite some time. So I don’t want to impose upon them any 
longer. 

I want to thank you all for not just your appearance here today, 
but your active participation in this process, as I know you have 
experienced in the past. We are going to look at all of the things 
that you have stated, both for the record here today, and sugges- 
tions that we have talked about and that you wrote about in your 
statements, and try to do the best we can in continuing what I am 
now beginning to wonder is maybe a work in process, not progress, 
but we are moving along the calendar. So thank you, gentlemen. 
I appreciate it. 

Mr. Cerasale. Thank you for your 4 years of working on this. 

Mr. McHugh. It beats prison. [Laughter.] 

Mr. Kamerschen. Barely. 

Mr. McHugh. Barely, but it beats it. [Laughter.] 

Our final panel and, again, I appreciate their patience, is com- 
prised of a very diverse group. First, the executive director of the 
Main Street Coalition for Postal Fairness, John T. — also known as 
Jack — Estes, who is accompanied by John F. Sturm, who is rep- 
resenting the Newspaper Association of America, and Lee Cassidy, 
National Federation of Nonprofits, and Joe Roos, the Associated 
Church Press — I hope we have enough chairs for all of these good 
people — and David Stover, Esq., from the Greeting Card Associa- 
tion, and Guy Wendler from the American Business Press, and 
Kenneth B. Allen of the National Newspaper Association and, fi- 
nally, Charmaine Fennie, who is chairperson of the Coalition 
Against Unfair USPS Competition. 

Folks, I tell you what, please, before you all get settled, there are 
so many. Why don’t you please stand, and if you will raise your 
right hands. 

[Witnesses sworn.] 

Mr. McHugh. The record will show half the room responded in 
the affirmative. [Laughter.] 

Which included all of the witnesses. 

Jack needs to be seated because he will be one of two of all of 
you who are actually presenting oral testimony. I believe I am cor- 
rect all of the rest of you submitted written testimony. I recall 
reading a lot of testimony, and I think the number matches the 
people at the table, and I appreciate the work that went into that. 

Also, Ms. Fennie will be presenting as well. I believe I am correct 
on that. Is that true? Robert tells me I am correct. 

So, Jack, thank you for being here. And, again, it bears repeat- 
ing. Thank you for your patience. It has been a long day, and you 
are very gracious in still remaining with us. We are looking for- 
ward to your comments. So, sir, you may proceed. 
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STATEMENTS OF JOHN T. ESTES, EXECUTIVE DIRECTOR, MAIN 
STREET COALITION FOR POSTAL FAIRNESS, ACCOMPANIED 
BY JOHN F. STURM, NEWSPAPER ASSOCIATION OF AMERICA; 
LEE CASSIDY, NATIONAL FOUNDATION; DAVID STOVER, THE 
GREETING CARD ASSOCIATION; GUY WENDLER, AMERICAN 
BUSINESS PRESS; KENNETH B. ALLEN, NATIONAL NEWS- 
PAPER ASSOCIATION; AND CHARMAINE FENNIE, CHAIR- 
PERSON, COALITION AGAINST UNFAIR USPS COMPETITION 

Mr. Estes. Thank you, Mr. Chairman. I am relatively hesitant 
to start out this way, but I must beg your indulgence. I was just 
informed before the hearing started that Joe Roos, from the Church 
Press, took ill and will not be here. 

I am under oath, and I can assure you he is not with Mr. Sachs. 
In fact, he is not even near the Treasury Department. [Laughter.] 
Mr. McHugh. That latter bit of news is good. We appreciate 
that. The former, of course, is not, and we hope that it is nothing 
serious and that he recovers quickly. 

Mr. Estes. I don’t believe it is. He got word to me that he just 
couldn’t be here, and he was sick. If it is OK, he would like to sub- 
mit a short statement for the record, and I told him I would ask. 

Mr. McHugh. Absolutely. It will be submitted into the record, 
and we will review that, of course, and wish him our best for recov- 
ery. 

Mr. Estes. Thank you. 

Mr. Chairman, in spite of your tireless efforts to improve postal 
reform and the Postal Service, both now and in the future, and in 
spite of our appreciation for advancing concepts which have forced 
all of us to look very carefully at what we believe to be the most 
precious aspect of the Postal Service; namely, the preservation of 
universal service, and in that regard, to put aside, in many cases, 
narrow self-interests and look at the broader national interests, 
and in spite of our appreciation for working with a truly profes- 
sional, courteous, accessible staff, and I mean that in every sense 
of the word, in spite of all of those things, Mr. Chairman, we are 
unable to support H.R. 22 in the form in which it is introduced. 

We have come to that conclusion, as I am sure you know, not 
lightly. We have worked hard and long, not probably as hard and 
long as you have — probably few have in that regard. But we have 
asked ourselves a few key questions about why we have come to 
this conclusion. 

Really, the first one was whether or not, in our judgment, the 
Postal Service is destined to become obsolete in the near future. 
And our answer to that is, of course, no, but it will undergo some 
structural changes. 

We have asked ourselves whether the Postal Service will be un- 
able to achieve its primary goal of providing universal service, and 
will it continue to provide such service. And our answer to that is, 
yes, again, even if there are some structural changes. 

And, finally, Mr. Chairman, we have asked if there is clearly cur- 
rently no clear and present danger now threatening the Postal 
Service from fulfilling its mission, even though there may be some 
clouds on the horizon, should we nevertheless start to implement 
plans to anticipate a bumpy road? And our answer to that, sir, is, 
yes, we should. 
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As I am sure you have noted in our statement to you, Mr. Chair- 
man, we divided our position into really three categories. We listed, 
first of all, those areas where we thought we could move ahead now 
promptly with some of the reforms you have suggested. And with- 
out going into detail, those included the Postal Regulatory Commis- 
sion reforms, the evaluation of the labor and management relations 
situation, relaxing some of the Treasury Department finance pro- 
posals — many of those, really, we looked at in the Cochran bill in 
the other body — and nailing down some of the Board of Directors’ 
qualifications. 

But more importantly, and probably the meat of what we are 
presenting to you is that, for reasons discussed in our statement, 
it may be that there are other areas that need to be recast and that 
there needs to be some evidence that it should be present — the evi- 
dence should be present before we pursue them, and we listed 
those. Again, those were the ratemaking price caps, the baseline 
rate case, rate flexibility for noncompetitive products and market 
tests. 

Now, I said evidence, and obviously you are probably thinking, 
well, what more evidence could you possibly want or need or think 
would be desirable? The evidence that we are really looking for, 
Mr. Chairman, is evidence of true, harmful, immediate or potential 
competition. What type of competition? Is it e-mail? Is it electronic 
diversion? How serious is it? What classes does it affect? Is there 
truly out there today a serious concern that there is evidence of 
that type of competition that could seriously harm and perhaps, in 
some cases, disable the Postal Service? We think more work needs 
to be done in that area, and that is why we have taken the position 
that some of these areas need to be looked at carefully, and in 
some cases, maybe, as we have suggested, the provisions of the bill 
need to be recast. 

And then, last, Mr. Chairman, we have suggested that some of 
the reforms which you have proposed should be set aside, certainly 
for now, and that included testimony you have received earlier 
today on the USPS Corp. We do not believe negotiated service 
agreements are in the public interest, and we would hope that that 
would be set aside. And, of course, we are concerned about the bi- 
furcation of the first class basket. 

So having said all of that, Mr. Chairman, our basic line really, 
our bottom line, is that there may be reasons to go ahead in some 
areas, but we do not believe that the bill has addressed some of the 
urgent needs that need to be justified before some of the provisions 
that should be enacted. It may not be an emergency, but there cer- 
tainly should be an urgency. 

We think H.R. 22, Mr. Chairman, is cast in more of a predicting- 
the-future mode, and it really should be in cast in a planning-for- 
the-future mode. We are very aware that it is highly desirable to 
gather and evaluate the evidence and that we have urged you to 
do. We are also very aware that you are probably unquestionably, 
as stated, today, have no interest apparently in moving ahead with 
additional hearings. 

There are concepts in this bill, Mr. Chairman, which we find con- 
fusing, complex, difficult, based on, as I have said, evidence that 
we are not convinced is a matter of record. So we would hope that 



430 


we could look — and one of the problems we are really struggling 
with, Mr. Chairman, is the implementation of some of these con- 
cepts. It is one thing to put it in a statute, as you well know. It 
is another thing to struggle with the implementation, and therein 
lies some real problems. 

I appreciate very much your agreement to have us assemble our 
“dream team” and come before you with an ability, hopefully, to re- 
spond to your questions. And at the appropriate time, I trust that 
“the team” would be able to react to whatever you have to say. 

[The prepared statement of Mr. Estes follows:] 
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Chairman McHugh, members of the Committee on Government Reform, 
Subcommittee on the Postal Service, on behalf of the Main Street Coalition for Postal 
Fairness, thank you for this opportunity to submit our comments on H.R. 22, the Postal 
Modernization Act of 1 999. We are customers of the Postal Service who represent more 
than 40% of its annual volume and mail in the First, Periodical and Standard classes. My 
name is John T. Estes and I am the Executive Director of the Coalition. Main Street 
members accompanying me today are my colleagues John Sturm, President and CEO of 
the Newspaper Association of America; Joe Roos, Executive Director of the Associated 
Church Press; Lee Cassidy, Executive Director of the National Federation of Nonprofits; 
Guy Wendler, President of Stamats Communications, Inc. representing American 
Business Press; and David Stover, Esq. representing the Greeting Card Association. 

Main Street members share the COMMON GOALS of striving for a Postal 
Service that is first a public service, offering fair and affordable rates, providing universal 
service, committed to frequent and timely delivery and which is structured to preserve 
and foster a viable, productive, efficient and stable agency. In working for these common 
goals, we share UNIFYING THEMES to resist any bias favoring large mailers, insist on 
Postal Service management policies that protect those with no other alternative mailing 
choice and make the content of the mail the primary standard on which postai rates and 
timely service are based. These goals and themes we believe are confronted with 
THREATS from the ruinous impact which would result from an ongoing effort by some 
to weaken the Postal Rate Commission, and encourage discriminatory rates. To us these 
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goals, themes and threats are not platitudes, but rather the basis of our unity and the 
standard by which we judge the many provisions of this complicated Bill. 

As you have stated, as recently as last Fall when H.R. 22 was reported out of your 
Subcommittee, this legislation should be considered as a work in progress. We concur 
with your assessment because under yotu- leadership there has been a lot of work and 
significant progress. Main Street has over a number of months been a part of this process 
and , we think, a useful part. From our standpoint the provisions of H.R. 22 generally fall 
into three broad categories: 

First, those proposals in the Bill that appear to need little or no modification and 
which should be implemented in the near future. These would advance the 
effectiveness of the Postal Service and its efficiency in accomplishing its mission; 
Second, those proposals which are not necessary or desirable on the basis of what 
we know now and in the form in which they appear - but which might, if they 
were recast or if clear evidence of need were forthcoming, deserve support; and 
Third, reform proposals which would not be appropriate and should simply be 
dropped. 

We would like to preface those comments, however, by stating a shared concern. 
Do circumstances justify these extensive proposed reforms? H.R. 22 is based on the 
assertion that the Postal Service is or shortly will be in trouble, and that declining volume 
due to an inability to effectively respond to new and emerging competitive innovations in 
methods of communication, will in turn severely compromise the USPS mission in years 
to come. This theory would surely strike fear into the hearts of many. Recognizing, 
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however, that the bulk of the revenue and volume come from First and Standard Mail 
(A), what are the facts (based on the 1998 USPS armual report) ? 

Year 1998 


Class 

Volume 

Revenue 

First 

Up 1,5% 

Up 1.8% 

Std Mail (A) 

Up 7.3 % 

Up 6.8% 

Priority 

Up 9.0 % 

Up 7.6% 

Std Mail (B) 

Own 1.7% 

Dwn 0.1% 

Periodical 

Dwn 0.9 % 

Up 0.2% 


The above USPS analysis, which is representative of recent trends in prior years, provides 
no evidence that the house is on fire. But to justify the substantial - sometimes drastic - 
proposals in the Bill we must conclude that there is substantial, credible and persuasive 
evidence that there will be a fire, The record, however, reveals no such evidence. We 
often hear the warning that it would be unwise to wait until the Postal Service is broken 
to fix it. But without evidence of present or imminent “breakage” - such as declining 
volume or revenue trend lines over a representative period of time - demands for changes 
of the nature proposed in HR. 22 rest on little more than con jecture. 

This cautionary concern is raised here to emphasize the danger of being swept up 
by the momentum of far reaching reforms without continually reviewing the basis on 
which such reforms should rest. We do not believe that the case for drastic change has 
yet been made. It must be made, if the broad mailing public is to be expected to support a 
reform bill that leans so far in the direction of deregulation. We do not disagree that 
support for some of the other more extensive reform proposals could emerge if it can be 
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established convincingly that a postal service crises for the public is approaching or will 
approach fairly soon. We do not question that efforts to improve the efficiency and 
effectiveness of the Postal Service should be an ongoing objective. 

Major reforms of large public institutions need not and perhaps should not be 
attempted at one time barring an emergency. On the other hand phased in structural 
improvements would minimize the danger of economic or cultural dislocation inherent in 
abrupt changes in an institution affecting nearly every citizen. 

Set out below are Main Street’s eomments on the three major categories 
mentioned above. This presentation does not cover every provision of H.R. 22. Those 
provisions not reviewed here should not be deemed immediately desirable. 

Category One: Immediate Desirable Reforms 
POSTAL REGULATORY COMMISSION The new Postal Regulatory Commission with 
effective subpoena authority and the power to require meaningful reports on costs and 
service would benefit mail users substantially. The policy of a strong Commission with 
expanded jurisdiction and subpoena authority is long over due for enactment. 

LABOR MANAGEMENT RELATIONS Addressing labor management issues by utilizing 
the expert services of an outside agency should lead to an arms length evaluation of this 
area. This review should include the operational as well as the more strictly labor- 
relations effects of any propose reforms. 

FINANCIAL MANAGEMENT Relaxing restrictions on Postal Service banking 
procedures should aid the USPS in developing a more responsive financial management 
procedure. 
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DIRECTORS QUALIFICATIONS Nailing down precise and meaningfiil qualifications 
for USPS Directors is a reform which should be immediately put in place. It has been 
suggested that candidates have a wide variety of skills and experience which is a 
qualification for diversity that Main Street endorses. 

Category Two: Changes Whose Desirability Is Yet To Be Established 
RATEMAKING UNDER PRICE CAPS We wiH not discuss here the theoretical issues 
involving implementation of a price cap system other than our concern about the lack of 
bona fide residual claimants (not Postal Service employees, but rather outside investors) 
and the consequent absence of motivation for effective performance. This suggests that 
nothwithstanding its possible application in other industries, price-cap ratemaking may be 
unsuitable for the USPS. in line with this basic concern, we note that we are unaware of 
any of the private sector outside economic experts who have testified on this issue (in this 
or any prior Congress) who have endorsed price cap ratemaking for the Postal Service. 
The entire price cap system is aimed at de-coupling rates from costs. While the desire to 
move away from a cost based ratemaking system is certainly, in theory, an appropriate 
regulatory objective for some industries, we find troubling this current lack of 
endorsement for a postal price cap scheme, which is one of the linchpins of the Bill. 

Price caps, because they do depart from close examination of costs, have the potential to 
become price escalators rather than as a means of controlling prices, (at least for captive 
traffic) - especially where the regulated firm faces only limited competition. Moreover, in 
the case of noncompetitive statutory monopoly services, we are concerned that price caps 
can lead to service reductions rathei then to cost reductions. For a price cap to be 
effective there must be little or no opportunity for the regulated concern to escape its 
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discipline. That is not true here and that should be corrected- In addition, we refer to 
what appears to be an astonishing exemption to the price cap discipline with respect to 
union and non-union employees of the Postal Service. Such an exemption, if true, has by 
itself the potential of destroying the discipline essential for a meaningful price cap 
system. This needs clarification. 

Baseline Rate Case This proceeding is essential for a meaningful price cap regimen and 
it should be reinstituted periodically as a tune up proceeding to account for changes in the 
economy as well as in Postal Service circumstances and the varying costs of different 
types of mail. The USPS proposal to forego any such proceeding at any time is totally 
without merit and should be rejected out of hand. 

Product Baskets There is no justification for dividing First Class letters into two baskets, 
which we refer to in our Category Three below. In addition the legitimacy of proposing 
product baskets at all requires additional evaluation under the concepts proposed in H.R. 
22. Where there is no distinction in purpose or content of the mail, there should be no 
distinction in the way rates are set under the current system of rate making, or under one 
based on price cap techniques. 

Rate Flexibility for Noncompetitive Products Under current law, the PRC plays a crucial 
role in checking any tendency of the Postal Service favoring some customers over others. 
Particularly the very biggest mailers over the smaller ones. Allowing the Postal Service 
to make rate decisions, and not the PRC, gives rate setting discretion to the wrong party, 
legitimizes the idea of fevoring one customer over another in the area of noncompetitive 
rates and should be avoided. In addition, the Bill creates a system of raising or lowering 
noncompetitive rates on a product by product basis, yet contains no definition of a 
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product. One interpretation of the Bill is that a product is a subclass or one level below a 
subclass, but the lines of demarcation that are drawn in that case are not clear. For 
example, Periodicals are a class and regular rate Periodicals are a subclass, but it is 
unclear what if any produets, as referred to in the Bill, would come within that subclass. 
There are thousands of periodical rate combinations and Standard mail rate combinations 
that exist. Under the proposal is each to be considered a product? This is important 
because it is the pivot on which the rate setting mechanism turns. In other words how 
much the mailer will pay, or not pay, as the case may be. In a similar vein, we are very 
concerned that unless clarified, this rate flexibility mechanism would permit rate 
diserimination within a basket for various types of mail in that basket. The potential for 
such discrimination must be corrected. 

Market Tests The proposal to sanction Postal Service market tests on a largely 
deregulated basis, up to $10 million and in some cases $100 million per test is unwise. In 
any event it should never exceed $10 million, which under some circumstances could also 
be excessive. For competitive products, a specific market test would not even have to 
cover its costs. While one could debate whether such a provision protects the postal 
system overall, it is clear that such a provision provides no protection to a local business 
(large or small) that is on the receiving end of a USPS test of a competitive product. In 
weighing the public interest. Congress has a responsibility to consider not only the well- 
being of large mailers, national competitors, and the postal system as whole, but also the 
Interests and well-being of local businesses who would have to compete against 
companies for whom the Postal Service has created a special ’’market test”. The Postal 
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Service should not be in the business of helping one company “beat” another in the 
market place. 

The above areas should be reviewed before proposing implementation. As noted, 
the house is not on fire and there is time to make sure this complicated package of 
reforms has the best possible chance of attracting widespread public support. 

Category Three: Undesirable Reforms 
Negotiated Service Agreements (NSA) This provision in the Bill allowing users of 
monopoly and other noncompetitive products to enter into contracts with the USPS for 
tailored favorable rates and other terms should be dropped. Such a procedure strikes at 
the heart of the confidence the citizen mailer has developed in the open, feir and public 
procedure employed in the ratemaking process by the PRC. Allowing the Postal Service 
to tailor an individual rate for one company necessarily means that it can favor one 
company over another that is not exactly similarly situated, but whose mail has close but 
not identical cost saving characteristics. The Postal Service is a public service 
organization which should provide delivery services equally for the benefit of all mailers. 
The principle of equal rates for equal service should be the guiding theme in providing 
noncompetitive services. Special deals should not be allowed. Several years ago when 
this volume discount bilateral contract rate reduction approach was advanced by the 
Postal Service, a major justification was that competitive pressures demanded immediate 
action in order for the Postal Service to compete with the private sector. This rationale, 
by definition, does not apply to noncompetitive products and thus there should be no 
NSAs for noncompetitive products. One of the major disadvantages of NSAs is the 



potential they have for discrimiaatory rates. We remain unsatMed that issue has been 
solved and urge that this proposal be dropped. 

First Class Product Baskets As noted above there is a strongly held view that flte entire 
concept of product baskets should be considered in our Category Three. Clearly, 
however, as related to First Class, the concept should be scrapped as inconsistent with 
the long established case that mail groupings - and the related differences in institutional 
costs - are to be separated only when and if the mail groupings concerned differ as to the 
purpose for which they are sent, the type of sender and the content of the mail. These 
criteria for estrtilishing mail groupings for assignment of costs are consistent wth the 
goal of maximizing the social benefits the Postal Service confers. It is that social benefit 
that justifies the Postal Service letter monopoly. Also it should be the basis for decisions 
regarding recovery of institutional costs, whose recoveiy is essentially a form of tax and 
as such should respect the policy behind the monopoly. 

The USPS Corporation It is not as a general rule sound public policy for a government 
agency to compete with the private sector. The corporation would clearly be perceived as 
die alter ego of the Service. It would distract managerial effort and attention from the 
core responsibilities of the USPS. As such, it represents not only a departure from 
traditional Post^ Service activity, without a showing that the public good would be 
served. This is truly a radical proposal and it is even more disturbing since other than at 
this late date there is no public record examining this proposal. At the very least, 
exhaustive hearings and an in depth evaluation would be required. Since this has not 
occurred it should be excised from the Bill at this time. Accordingly, an in depth analysis 
now of the other far reaching provisions of this portion of the Bill would in our judgment. 
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be premature. As a general rule, however, we would associate ourselves with the 
comments of Mr. Gleiman, Chairman of the Postal Rate Commission, before you on 
February 1 1 , 1999. If for no other reason, this proposal in order to maintain public 
confidence, calls out for greater public dialogue. 

USPS PROPOSALS 

In his remarks before you several weeks ago the Postmaster General indicated 
there are two choices before us. . .let the USPS die or permit regular universal service to 
continue. As noted above. Main Street has absolutely no desire to see the demise of the 
Postal Service and every interest in preserving universal delivery of mail at affordable and 
non-discriminatory rates by the Postal Service. We are confident that you, Mr. Chairman, 
and other Members of your Subcomminee share this view. The Postmaster General 
expressed concern about some competitive postal products and potential foreign 
government invasion of the domestic USPS market when he appeared before you. Even 
so, we were not left with the impression, of an immediate pressing crisis, that would 
preclude further inquiry and require immediate legislation. 

In our view the USPS proposals (a) contain excessive cost allocation flexibility so 
that competitive mail rates would be linked to Postal Service judgmental accounting 
practices which could lead to pricing products below cost rather than based on a factual 
analysis, (b) favor mail classes in the competitive category at the expense of the 
noncompetitive category and, (c) as a general rule seeks to increase the Postal Service’s 
discretion to design, market, and price its products unilaterally independent of meaningful 
PRC oversight - and potentially to the neglect of its vital universal service obligation. 
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We refer specially to Postal Service proposals reprding the price cap which 
would destroy the incentive for improved productive efficiency by linking price cap 
application to internally incurred costs; the critical definition of a “product” within a class 
of mail; phasing out the effort in H.R. 22 to guard against loading of unfair proportions of 
institutional costs onto noncompetitive products in order to reduce competitive product 
rates, compounded by the discriminatory treatment of purchased transportation between 
competitive and noncompetitive categories; and the overall effort to reduce public access 
to information about USPS costs and transactions. 

In general, the USPS proposals if adopted would move many of the reform 
principles advanced in H.R. 22 from our Category Two above to Category Three. 

Conclusion 

Where do we go from here?. Some will undoubtedly say four years is ample time 
for consideration of this legislation and we should finish the job now. However, Mr. 
Chaiiman, in our judgment we should continue to move ahead under your leadership with 
a focused program of Postal Service improvement. We believe that you should advance 
those proposals which enjoy wide spread support and simultaneously refine and revise the 
others in an effort to gain greater public understanding and support. 
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Mr. McHugh. Thank you very much. Some dream. [Laughter.] 

I appreciate your comments, and we are going to hold to the 
practice of going to Ms. Fennie and allow her to make her state- 
ment and then — the reason we swore all of you in is that, clearly, 
in the Q&A we are not just allowing, we are interested in the com- 
ments that any or all of you may have. 

So, with that, Charmaine Fennie, as I mentioned before, is the 
chairperson of the Coalition Against Unfair USPS Competition. 

Welcome. Thank you for being here, and our attention is yours. 

Ms. Fennie. Thank you, Mr. Chairman, and members of the sub- 
committee. Thank you for the opportunity to be here today. 

I am Charmaine Fennie, chairman of the Coalition Against Un- 
fair USPS Competition, and the Coalition strongly supports pas- 
sage of H.R. 22 with certain changes. The Coalition represents the 
interests of more than 12,000 privately owned small businesses in 
all 435 congressional districts, including 10,000 mail and parcel 
centers and 2,000 independently owned office supply stores. These 
businesses exemplify small business at its best. 

We feel that H.R. 22 represents the best effort at comprehensive 
postal reform. However, there are important changes that we feel 
need to be made. We feel that we must see elimination of the Pri- 
vate Law Corp. for prohibition against competition with small busi- 
nesses. The need for a Private Law Corp. has not been proven. No 
compelling case for authorizing the Postal Service to begin com- 
plete and unfettered competition with the private sector has been 
made. 

The powers of the PLC are extraordinary. It can go into any 
business it wants, invest in any private company, and enter into 
joint ventures with any private corporation and could become a 
Fortune 500 company. The PLC can purchase any of our members 
or any of their stores. The Coalition opposes Congress authorizing 
a Government-owned corporation that can compete with our indus- 
try or purchase our stores. 

The Postal Service instituted its smallest rate case in a genera- 
tion last January, 1 cent for First Class Mail. That rate hike is ex- 
pected to generate an additional $1 billion in revenue annually. 
What would the PLC have to do to match this $1 billion in rev- 
enue? It would have to turn itself into a business, such as Merrill 
Lynch. The largest publicly traded brokerage house had a 1997 
profit of $1.8 billion on gross revenues of $31.73 billion and was 
No. 24 on the Fortune 500 list; or Sears, 1997 earnings of $41.36 
billion, a profit of $1.18 billion, and it was No. 16 on the Fortune 
500; or Motorola, No. 29, on the Fortune 500, with 1997 profits of 
$1.18 billion on earnings of $29.79 billion. 

Mr. Chairman, the record of the USPS in private business ven- 
tures is terrible. In 1997, the GAO reported an $84.7 million loss 
on these new ventures. Even if the tJSPS were to turn its poor 
record completely around and make an $84.7 million profit, it 
would have to increase that profit by 1,200 percent to reach $1 bil- 
lion. H.R. 22 should firmly direct the Postal Service to not compete 
with private business in new, nontraditional ventures. 

The Coalition respectfully requests that H.R. 198, the Postal 
Service Core Business Act be included in H.R. 22. H.R. 198 firmly 
states that the Postal Service is to return to its core mission of de- 
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livering postal services and not be distracted by the new, nonpostal 
ventures. Another version of this legislation has been proposed by 
the Mail Advertising Service Association. 

Packing is one of the principal product lines for the mail and 
packaging members of the Coalition, and the Coalition does not be- 
lieve that the Postal Service should be in the packaging business. 
The Postal Service estimates it will generate only $13 million an- 
nually on packaging. This profit will only be realized by charging 
no advertising revenue to the Service. 

Considering that the Postal Service’s multi-million-dollar adver- 
tising budget, this seems very unlikely. This $13 million is barely 
1 percent of the $1 billion generated by the 1-cent rate hike. The 
Postal Service would become the largest single packaging service 
provider with over 7,000 locations. It would offer packaging in most 
congressional districts represented by subcommittee members, in- 
cluding Philadelphia, Cleveland, Indianapolis, Brooklyn and Chi- 
cago. 

The Postal Service stated during the PRC proceeding that it 
would only offer packaging where it felt it could make a profit. This 
means only urban and suburban areas, where the private sector is 
already providing the service. The Coalition is unalterably opposed 
to the Postal Service providing packaging in competition with its 
members and requests the subcommittee to adopt language which 
would prevent the Postal Service from offering this service in direct 
competition with Coalition members. 

I would like to thank you, again, for the opportunity to testify. 
We feel H.R. 22 is very important to our members, and we urge 
action on the bill and these amendments as quickly as possible. It 
is our hope that this bill can be passed this year, so the implemen- 
tation of postal reform can begin quickly. 

Thank you. 

[The prepared statement of Ms. Fennie follows:] 
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TESTIMONY OF COALITION AGAINST UNFAIR USPS COMPETITION 
BEFORE THE 

HOUSE POSTAL SERVICE SUBCOMMITTEE 
MARCH 4, 1999 

Mr, Chairman, Members of the Subcommittee, thank you for the opportunity to testily 
today. My name is Charmaine Fennie and 1 am chair of the Coalition Against Unfair USPS 
Competition, The Coalition strongly supports passage of H R. 22 with certain changes detailed 
below. It is vitally important that Congress address the many issues which confront the U.S. 
Postal Service. 

The Coalition represents the interests of more than 12,000 privately-owned small 
businesses in all 50 states and 435 congressional districts. These businesses include the 10,000 
mail and packaging stores which operate under the franchises and independent names with which 
you are familiar including Mail Boxes Etc., Pak Mail, Parcel Plus, PostNet, Postal Annex-t and 
the independent stores of Associated Mail and Parcel Centers. Additionally, the Coalition 
represents the 2,000 independently owned office supply stores of the National Office Products 
Association. Our store owners invest their own capita! and work to achieve the American dream. 
In virtutdly every instance, they are in their stores daily behind the counter servicing their 
customers. These businesses exemplify small business at its best. 

As I said, it is vitally important that H.R. 22 becomes law. The issue of postal reform is 
crucial to the members of our Coalition. We have carefully examined H.R. 22 and believe it 
represents the best effort at comprehensive postal reform. However, there are some very 
important changes that need to be made. My testimony will outline these changes in detail. Our 
support of H.R. 22 is dependent on these changes being made. We believe the bill, in its current 
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form, does not adequately protect our small-business owners from predatory practices by the 
Postal Service. 


Proposed Changes to H.R.J2 

1 . Elimination of the Private Law Coiporation/Prohibition Against 
Competition with Small Businesses in Nontraditional Areas: At the last hearing, Postal Rate 
Commission Chairman Ed Gleiman testified regarding many of the problems with the Private 
Law Corporation. The Coalition agrees with this testimony and echoes the concerns of Chairman 
Gleiman. The need for a Private Law Corporation has not been proven. Neither the Postal 
Service nor any other advocate has stated a compelling case for authorizing the Postal 
Service to begin complete and unfettered competition with the private sector in any and all 
businesses and trades. 

The powers of the Private Law Corporation (PLC) are extraordinary because they are the 
powers of any other corporation under American law. That is to say, the PLC can go into any 
business it wants, invest in any private company, and enter into joint ventures with any private 
corporation. What does this mean? 

a. The PLC can become a major Fortune 500 corporation or enter into a joint venture 
with any corporation such as General Motors, General Electric, AT&T, WalMart, or Microsoft. 

b. The PLC can purchase any of our members or their stores. The Coalition opposes 
Congress authorizing a government-owned corporation that can compete with our industry or 
purchase our stores. The PLC would be unlike any other government chartered/corporation such 
as the U.S. Enrichment Corporation, COMSAT, Fannie Mae, or Freddie Mac - all of which were 
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created for a specific purpose which the private sector could not provide. 

What happens to the profits, if any, of the PLC? There is no obligation of the PLC to 
provide any financial support to the USPS. In fact, it can be expected that the PLC will not 
provide any significant revenues to the USPS since a new and growing corporation would 
naturally use its profits to grow its revenues or pay bonuses to its top management. What 
good does this do for the American people as ratepayers or owners of the PLC? Since the stock 
of the PLC is owned by the USPS, no American can sell that stock to realize any benefit from the 
PLC. Neither can the ratepayer expect any relief from the threat of rising postal rates. 

The Postal Service instituted its smallest rate hike in a generation last January, one cent 
for first class mail. That rate hike is expected to generate an additional $1 billion in revenue. 
What would the PLC have to do to match this $ 1 billion revenue contribution to the USPS? It 
would have to turn itself into businesses such as the following: 

• Merrill Lynch - The largest publicly traded brokerage house in the country had a 
1 997 profit of $1 .8 billion on gross revenues of $31 .73 billion and was listed as 
#24 on the Fortune 500. With profits like these, the PLC could plow half its 
profits back into its business or pay bonuses to its management. The remaining 
half, nearly $ 1 billion, could prevent a one-cent rate hike. 

• Sears Roebuck - The venerable retailer reported 1997 earning of $41 .36 billion, 
a profit of $1.18 billion and was listed as #16 on the Fortune 500. One billion 
dollars could support stamp prices leaving a relatively paltry $ ! 80 million for 
reinvestment and bonuses for management. 

• Motorola - The well-known electronics firm was listed as #29 on the Fortune 
500. It reported 1997 profits of $1.18 billion on earnings of $29.79 billion 
dollars. 


The point of this analysis is to show how difficult it will be for the PLC to be anything 
but a major competitor with American business if it’s mission is to support stamp prices and 
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universal service. It is hard to make money in American business, and it is particularly hard to 
make billions of dollars in profits. Is it really the intent of H.R. 22 that the PLC become a wholly 
owned subsidiary of the Postal Service and strive to be one of the largest companies in America? 
If the PLC does not make billions of dollars in profits which can be turned over to the USPS to 
support stamp prices, what purpose has it served? 

Mr. Chairman, the record of the USPS in private business ventures does not support such 
an assumption. In 1997, the General Accounting Office reported an $84.7 million loss on these 
new ventures. Even if the USPS were to turn its poor record completely around and make it 
an $84.7 million profit, it would have to increase that profit by 1200 percent to reach $1 
billion. A copy of the GAO report is attached for the record. 

The evidence shows that the PLC cannot be a success. Congress should not create it in 
this or any other bill regarding postal reform. Instead, H.R. 22 should firmly direct the Postal 
Service not to compete with private business in new, nontraditional ventures. The Coalition 
respectfully requests that a provision such as H.R. 198, the Postal Service Core Business Act 
introduced by Representatives Hunter and Cunningham, be included in H.R. 22. H.R. 198 firmly 
states that the Postal Service is to return to its core business of delivering postal services, and not 
allow itself to be distracted by the new, non-postal ventures. Another version of this kind of 
legislation has been proposed by the Mail Advertising Service Association. Either of these 
approaches would send the correct message to the Postal Service and close the door on these ill- 
advised ventures into nontraditional activities. 

Mr. Chairman, this issue of defining the mission of the Postal Service is vitally important. 
For the last few years, the Postal Service has been seeking to transform itself fi-om the Postal 
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Service to some other type of entity. This is a mistake. The Postal Service has presented no 
viable plan for its new ventures and its track record is miserable. The mere threat of this huge 
federal agency being able to compete with congressional authority is very threatening to our 
small businesses. The Postal Service can spend millions of dollars in a series of failir^ while 
damaging to small business at the same time. 

For example, the repetitive packaging service which the Postal Service proposes would 
involve nearly 7,000 locations and generate about $70 million in total revenue. While a small 
amount by Postal Service standards, it is huge by the standards of our industry. In less than tvro 
years, the Postal Service intends to become the largest single enterprise engaging in 
packaging and compete with nearly 70% of the locations of an industry which has taken 
nearly 25 years to establish itself. There is no question that such a program would do 
tremendous damage to the small businesses in our industry. 

Mr. Chairman, H.R. 22 must include a provision which will specifically state that 
the Postal Service must not engage in this kind of competition against small business. The 
Coalition respectfully requests that H.R. 198, the MASA amendment, or some other form 
of definite rules which require the Postal Service to concentrate on its core business of 
delivering the mail on a unh'ersal service basis be included in H.R. 22. The Postal Service 
cannot be allowed to compete with small business. 

Re gulation of CMRAs 

Our industry is based on a close working relationship with the Postal Service. We act as 
Commercial Mail Receiving Agents (CMRAs) for many of our customers who rent private mail 
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boxes to receive their mail at our stores. This has historically been a positive relationship, with 
CMRAs working closely with local postmasters. However, in the past few years, the relationship 
has become strained. In July 1997, the Postal Service published a set of proposed federal 
regulations for CMRAs without any consultation or notification to our industry. With the 
exception of actual publication in the Federal Register, there was no notice to our industry and 
the comment period closed after only 30 days. This was not sufficient time for our small 
businesses to respond to the rulemaking process. The regulations included many negative new 
rules including a provision allowing a postmaster to terminate delivery and pickup of mail to a 
CMRA with no hearing or due process. 

After great effort on the part of our industry and with the assistance of the Chairmen for 
the Full Committee, the Subcommittee, and other members of Congress, the Postal Service 
reopened the comment period for another 30 days. However, the USPS chose the single busiest 
time of the year for our industry - November 24 to December 24, 1 997. Nevertheless, our 
industry geared up and responded with over 50,000 letters in opposition to the proposed CMRA 
regulations. Our members had to compose detailed comments while working 12-14 hours a day, 
packaging items to be in the mailed for the holidays. The regulations are still pending. This fact 
pattern is recited to emphasize how the Postal Service can use its regulatory power to harass and 
harm those It regulates and with which it competes. 

This dual regulatory/competitive issue is one which H.R. 22 has dealt with in Section 
404a. The Coalition endorses Section 404a and requests specific direction to the Postal Service 
that this section covers the currently pending proposed federal regulations which would create a 
tremendous competitive disadvantage for CMRAs. The Postal Service should be directed by this 
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Subcommittee to scrap these proposed CMRA regulations. If there is a need for a revised 
regulatory framework for the CMRA/Postal Service relationship, it should not be established in 
an atmosphere of confrontation. The Coalition would be happy to work with the Postal Service 
on such an endeavor. The Coalition will submit proposed Committee Report language on this 
matter and requests that this report language be included in the Committee Report. 

Status of Packapinp 

Packaging is one of the principal product lines for the mail and packaging members of 
the Coalition. In 1994, the Postal Service began a trial packaging service named Pack & Send in 
about 250 locations in seven states including California, Florida, Alaska, and Texas. The Postal 
Service did not request a recommended decision from the Postal Rate Commission prior to this 
service. The Coalition was formed in 1995 over this matter and began its efforts to oppose the 
direct competition of the Postal Service in one of its members’ key product lines. 

Over the last four years, the Coalition has fought a hard battle on this issue with the 
Postal Service at the Postal Rate Commission. First, the Coalition filed a complaint that alleged 
an illegal postal service being offered without a PRC rate proceeding. After winning this case, a 
rate proceeding was held at the PRC and a proposed recommended decision from the PRC is now 
pending before the Postal Service Board of Governors. At this point, the Postal Service has not 
yet begim packaging, thanks to the PRC ratemaking process. 

The Coalition does not believe that the Postal Service should be in the packaging 
business. The Postal Service estimates it will generate about $13 million annually on packaging, 
but the Coalition believes it will be far less. This “profit” will only be realized by charging no 
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advertising revenues to the service and only if completely successful. The Postal Service stated in 
the proceeding that it intended to provide no advertising except an on-site display. Considering 
the Postal Service’s multimillion dollar advertising budget, this seems very unlikely. This $13 
million is barely one percent of the $ 1 billion generated by the one cent rate hike. 

As stated previously, the Postal Service will become the largest single packaging service 
provider by the end of the second year of its experiment. Attached for the record is a copy of 
3,500 of the 7,000 zip codes in which the Postal Service proposes to offer packaging. It will 
offer packaging in most congressional districts represented by Subcommittee members including 
Philadelphia, Cleveland, Indianapolis, Brooklyn & Chicago, but not in the Chairman’s district. 

The Postal Service stated during the proceeding that it would only offer packaging where 
it felt it could make a profit. This means urban and suburban areas where the private sector is 
already providing the service. 

Packaging would be one of the few postal products not offered on a universal basis. In 
fact, this concept provides the worst of both worlds for the ratepayer and the Coalition’s 
members. The Postal Service will only offer packaging in areas where private business already 
offers this service. This provides no assistance to universal service and the private sector must 
compete with its own government. The Coalition is unalterably opposed to the Postal Service 
providing packaging in competition with its members and requests the Subcommittee to 
adopt language which would prevent the Postal Service from offering this service in direct 
competition with Coalition members. 

There are many other problems created by this proposed service. Under H.R. 22, 
packaging is defined as a noncompetitive special service. However, the Postal Service 
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amendments propose that most special services be transferred to the competitive basket in which 
the Postal Service has complete pricing flexibility so long as the total competitive basket meets 
the revenue requirements of the bill. This is very dangerous. To the Postal Service, packaging is 
a device to increase its market share of its underlying services of Express Mail, Priority Mail, or 
parcel post. It may not even matter to the Postal Service if packaging makes a profit. The Postal 
Service can do a tremendous amount of competitive damage to small private businesses if it 
chooses to price a packaging service as at no profit to increase its stake in the underlying delivery 
service or Express Mail, Priority Mail, or Parcel Post. 

The critical factor in the rate proceeding was the PRC requiring full system-wide cost 
coverage be provided to the proposed rate for packaging by the Postal Ser\'ice. That cost 
coverage rate was 57%. If packaging is a competitive service under H.R. 22, the Postal Service 
could lower its PRC-recommended rate by that 57% cost coverage and reduce its overall solely to 
attributable costs. This would be devastating to the small private competitor down the street. 

Mr. Chairman, our store owners are small businesses who do not have the time and 
resources to continually participate in future rate proceedings. The best way to deal with this 
matter is to adopt an amendment which will exclude packaging as a product which the Postal 
Service can offer. It will do the Postal Service no financial harm. The proposed recommended 
decision has been pending at the Postal Service for 1 1 months. The Board of Governors has not 
acted on it. Clearly, packaging is not a major issue for the Postal Service. 

This is a major issue for us. Packaging is one of the most significant products our 
businesses sell. While we expect to compete with any private company which chooses to 
enter into that business, we do not believe it is fair for the federal government through the 
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Postal Service or the PLC to provide this competition. A proposed amendment to implement 
this suggestion will be provided to the Subcommittee prior to mark up. 

T he . Postal Ree hl s tor y Com mi ssion 

The Coalition has only been involved in one complaint and two rate cases at the PRC. 
However, our experience in these cases show how critical the Commission is. The Coalition 
applauds the provisions of H.R. 22 which will upgrade the status of the PRC. However, the 
provisions do not go far enough. During the cases in which CAUUC has participated, the Postal 
Service has regularly refused to disclose information important to the proceeding. Even more 
distressing is that the Postal Service has the final say on its own rates. As a regulated institution, 
this simply does not make sense. The Postal Rate Commission should be a true regulatory 
commission with full regulatory powers and final say on its decisions. The new Postal 
Regulatory Commission should also be given full authority over international mail. No 
justification for a distinction between domestic and international mail has been provided by the 
Postal Service. 


Market Tests of Experimentel Products 

As long as packaging is a postal product which the Postal Service can offer, CAUUC 
vigorously opposes Subchapter V, the market test provisions of H.R. 22. Even though market 
tests for noncompetitive products are limited to $ 1 0 milUon per year, this is a very large test for 
small businesses. For example, even a limited test on packaging could easily reach a large 
number of stores for “only” $10 million. The proposed packaging lest before the Postal Rate 


10 



455 


Commission involved a total revenue of $35 million and 3,500 stores in the first year and $70 
million and 7,000 stores in the second year. Even with a $10 million limit, the Postal Service 
could design a very destructive “experiment” with competition in a thousand or more locations. 
This would be devastating to small businesses like those in the Coalition. If packaging were 
assigned to the competitive sector, the entire proposed packaging test could be accomplished 
with no PRC oversight. 

The Coalition does not support any market tests for a postal product such as packaging. 
The existing postal laws which require a rate case for such an experiment or market test is the 
best way to protect small business from the threats of a “small market test.” 

The Postal Service Amendments 

Many of the Postal Service amendments are not specifically relevant to the issues 
important to the Coalition. This testimony has attempted to highlight those which are relevant. 
Generally, the Coalition believes that these amendments give far too much flexibility to the 
Postal Service in its competition with private business. That is why it is critical that the changes 
proposed by the Coalition be adopted. So long as the thrust of H.R. 22 is to grant the Postal 
Service “flexibility,” it is critical that small business be protected from this “flexibility.” The 
general thrust of the Postal Service amendments are to transfer virtually all postal products with 
the exception of monopoly mail to the competitive basket and to require no contribution to 
overhead or cost coverage. This leaves the monopoly mail ratepayer to pay for the institutional 
costs of the Postal Service. This is a profound change from current law. 

The Postal Service amendment regarding the PLC give it even more “flexibility” by 
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making stock and bonuses even more of an incentive for management to engage in competition 
with the private sector. For example, the sale of stock to the general public by the PLC is a major 
policy issue. What purpose does this serve? Why does the Postal Service need to own a publicly 
traded subsidiary? What are the pressures on universal service created by this concept? What 
would be the focus of Postal Service management if it can receive stock options and bonuses 
from the PLC? Would that focus be universal service or the stock price of the PLC? 


There are two other issues which the Coalition would like to raise. 

1 , Packaging Rate Case - The status of the current pending packaging rate case is 
unclear. Section 3721 terminates all pending rate cases. Does this mean that if the Postal Service 
does not act on the case that it will terminate? This is fine if H.R. 22 has determined the clear 
status of packaging and has eliminated it as a postal product. If not, a clear transition must be 
established. One could also ask what this does to R97-1 , the current major rate case now on 
appeal before the Court of Appeals. A transition for this case may also be appropriate. 

2. CMRA Change of Address - The Coalition expresses its thanks to Chairman McHugh 
and the Subcommittee for the inclusion of this provision in H.R. 22. Customers of CMRAs are 
the only postal customers in the country currently denied the privilege of standard change-of- 
address and mail forwarding. This is a fairness and equity issue. All postal customers should be 
treated the same. 
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Thank you again for the opportunity to testify. H.R, 22 is very important to out members, 
and we urge action on the bill and these amendments as quickly as possible. It is our hope that 
this bill can be passed this year so the implementation of the postal reform can begin quickly. 
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Mr. McHugh. Thank you very much. 

As I said, I have gone through all of your testimonies and found 
them all very compelling. The one interesting thing, out of many, 
that I come away with from this process is I have never been in- 
volved in anything where there were more greater number of opin- 
ions voicing so much disparity in views that were all correct. 
[Laughter.] 

And I take issue with none of you. I truly don’t. The process we 
have been engaged in has been one of trying to go forward where 
we can and build the broadest base of support where possible. We 
have tried to do it in the most open and the most receptive process 
that was possible for us and particularly the folks over here, Rob- 
ert, and Heea, and Tom, and so many others who have done such 
a great job. 

I think it is fair to say that we have dedicated to you, as individ- 
uals and the organizations you represent, dozens and dozens of 
hours trying to represent your versions. We are going to continue 
to do what we can and where we can. But where we don’t it is not 
necessarily a lack of understanding of your views nor a lack of con- 
cern. 

I would ask you. Jack Estes, and if others of you speak for the 
record, please identify yourselves because you are such a large 
number, in fairness to the stenographer. 

You say there is not a pressing concern, and I understand that 
view. It is not falling apart. We are not in crisis. I think, frankly, 
that is one of our major challenges. You heard Kamerschen suggest 
that is the perfect time to go forward, but I don’t think we can ig- 
nore certain realities. The Postal Service tells us that by the year 
2000 they are going to lose what they estimate to be $38 billion 
transactions to electronic transfers and mostly in remittance mail. 
It is going to cost them $6 billion. That is a heck of a chunk. 

You heard, and many of you represent the interests, and Ms. 
Fennie certainly does, the great pain and pressure that private 
companies are under from what they have understandably come to 
know as a Postal Service monopoly that competes against them in 
ways that they find impossible to effectively respond to, and all of 
this is coalition building. I just don’t know how we go forward with- 
out taking up the issue of a Private Law Corp. because I truly don’t 
think that the environment in this Congress is such that you are 
going to pass through both Houses and have signed a bill that is 
going to restrict the Postal Service. 

So what you have is the choice of continuing where we are, which 
means that they can use their revenues to go into area, and Ms. 
Fennie’s spoken and written testimonies attest to that very elo- 
quently about their less-than-successful record, but no way to stop 
them. 

So the question is if we have the choice of doing H.R. 22, as con- 
strued, and understanding that we will try to do more things with 
it, or doing nothing, which is better in your environment? 

Mr. Estes. Let me say, first of all, Mr. Chairman, that many of 
the suggestions that we have advanced, particularly to Robert, 
many of them have found their way into the bill, and we are grate- 
ful for that. And your process has been open and fair. I just can’t 
say enough about that. 
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The question of whether or not there is an urgency to do some- 
thing is one that really gnaws at us, and it is the corroboration of 
whether or not there is a real problem there. We hear from the 
Postal Service a conjecture that they will be faced with a revenue 
and volume loss because of certain competitive thrusts in years to 
come. 

But they are, in a sense, an interested party, and it may not be 
an unbiased party, but it clearly is an interested party that is mak- 
ing that conjecture. And one of the things we’re struggling with is 
how can we bring to you, as the chairman, something that you can 
rely on and be comfortable with that is more than conjecture? Be- 
cause the bill really does, as you know, and if you are right in that 
we will be faced with a serious problem, it turns our system on its 
ear in many ways. Now, that is not necessarily bad, but we have 
to be, I think, satisfied, and I think that is also important with re- 
spect to the acceptance level of the mailing community. That has 
to be raised. 

In our group, for example, in all honesty, that acceptance level 
for some of these reforms aren’t there not because they may not be 
good reforms at the right time under the right circumstances. 

I think Ken wanted to say something. 

Mr. McHugh. As I said, for the record, identify both yourself and 
your organization. 

Mr. Allen. I am Kenneth Allen with the National Newspaper 
Association, and I am pleased to be here on behalf of America’s 
community newspapers which inform and educate about 160 mil- 
lion people every week. 

I should also note that I am relatively new to the postal arena, 
and I have had quite an education in the last year. 

Mr. McHugh. It only gets better. [Laughter.] 

Mr. Allen. It is an exciting area, I can tell. 

Community newspapers have one major partner, and that is the 
Postal Service. Most of our members rely on the Postal Service be- 
cause there is no alternative. And the fact is that without the Post- 
al Service and without one that provides quality of service at ade- 
quate rates, there wouldn’t be a lot of the community newspapers. 

We are not here today to defend the status quo. We are here 
today to find a solution to a viable Postal Service in the future. 
And I think our concern, as part of the Main Street Coalition, is 
that we need to find creative and innovative solutions, and H.R. 22 
certainly has a lot of those in there. We are concerned, however, 
with the risks of implementing all of those at this time. We think 
you have accomplished a lot in the past 4 years, and we think 
there are pieces of it that should go forward. 

But there are also some risks to us. And from the point of view 
of community newspapers, let me just tell you what we look at, 
briefly, and what our concerns are. We have three concerns: One, 
that rates need to stay fair and equitable and that the quality of 
service needs to remain adequate. And we have some concerns 
about price caps, whether worksharing will provide incentives for 
the cost reductions that we see now. 

Second, we are concerned that our competitors don’t get better 
rates than we do. That is why we are concerned about negotiated 
service agreements. 
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Third, we are concerned about not competing with the very orga- 
nization that delivers our newspaper, and that is the Postal Serv- 
ice. 

So when you look at all of those, we are concerned that the risks 
of going forward with such a comprehensive change may lead to 
the demise of many newspapers. And it is easy to say that if it is 
wrong, in 2 or 3 years we will change it, but 2 or 3 years is a life- 
time for many of the smaller newspapers in the country. And wait- 
ing that long to fix something I am concerned may not be adequate. 
So we want to work with you toward a solution. 

Mr. McHugh. I appreciate that, and I would never tell you don’t 
be worried, 2 or 3 years we will fix it. I think too much of you, and 
all of this oath-taking may rub off on me, and I don’t want to get 
caught in a perjurious statement. 

Just for my own interests, when you say it may help your com- 
petitor, whom are you considering your competitors? 

Mr. Estes. Our competitors are direct mail advertisers, the 
Internet, all sorts of media that generate advertising revenue. We 
have seen activities by the Postal Service in the past to promote 
direct mail advertising, for example, at the expense of newspapers, 
and we are concerned about that. We don’t think that the Postal 
Service should be in the business of promoting one form of adver- 
tising or one form of mail over another. 

And with the Private Corp., we are concerned the Postal Service 
may get into advertising in other areas, in and of itself, and be- 
come a competitor. 

Mr. McHugh. I understand that. I mean, you have got situations 
that John Sturm can speak to about Auto Day and other things 
that, frankly, they are now legally empowered to enter into. I don’t 
want to sound self-important here, the process that we are involved 
in, but I think one of the reasons that they agreed to withdraw was 
because we were involved in this process. 

The concern I would have, if I were in some of your shoes and 
seats, is what happens if we don’t do something, what comes after? 
My view is that you are going to see, by necessity in their view, 
a far more aggressive Postal Service in the kinds of areas that you 
are concerned about. And, again, if your belief is that the Duncan- 
Hunter bill that you referenced on the Core Business Act, will be 
passed by both Houses and signed into law, then I guess your gam- 
ble is go with nothing. But I think that is a big gamble. No one 
asked me, but I am not sure that is what is going to happen. 

But I don’t want to keep the rest of you from commenting. 

Mr. Stover. Mr. Chairman, if I may add something to Jack’s an- 
swer. David Stover, the Greeting Card Association. 

Mr. McHugh. Yes, sir. 

Mr. Stover. The question of whether it is time to reform the sys- 
tem, in light of how far off or how near the competitive threats 
from electronic media are, I think also has to be looked at in terms 
of whether reforming the ratemaking system is the way to meet 
that particular threat. 

A First Class letter today costs between 23.8 and 33 cents to 
send, depending on what rate category it is in. If the same informa- 
tion can be transmitted over the Internet to the satisfaction of the 
sender and recipient, it is difficult to see how any foreseeable rate 
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reduction can compete on pure price with that electronic trans- 
action, which perhaps costs a penny or two to execute. 

As a rate lawyer of many years standing, I am afraid, like a lot 
of people, I tend to assume that price is everything and that what 
is really important is how you make the price. But I think maybe 
we need to step back and see what the problem is that we are try- 
ing to cure before deciding that ratemaking reform is the only solu- 
tion we need to consider. 

Mr. McHugh. Sir? 

Mr. Cassidy. Mr. Chairman, first, I think it is important to 
note 

Mr. McHugh. Pardon me. Please identify yourself and your orga- 
nization. Thank you. 

Mr. Cassidy. Yes, sir. I am Lee Cassidy. I am executive director 
of the National Federation of Nonprofits. 

Mr. McHugh. Thank you. 

Mr. Cassidy. I think it is important to note that you have al- 
ready made an indelible mark on the Postal Service by establishing 
a piece of the original legislation. I guess it was H.R. 3717, that 
piece being the inspector general, and that was a critically impor- 
tant step. Now, we have talked here some about implementation. 
In the case of the implementation of deregulation of other utilities, 
and the Postal Service must be considered basically a utility, we 
have had supervision of that implementation by an existing Regu- 
latory Commission, usually within the States, in some cases na- 
tionally. 

I would like to suggest, sir, that the next critical step is the 
strengthening of the Postal Rate Commission to create the Postal 
Regulatory Commission, as you have proposed in H.R. 22, to give 
that Commission significantly greater power in order to supervise 
the implementation of many of the — and maybe most, and perhaps 
all — of the reforms that are included in the rest of the bill. 

Had the Commission had those additional powers, the problems 
that we talked about in our testimony of the Postal Service not ac- 
curately estimating its costs, not accurately proposing rates; those 
problems, we believe, would have been largely corrected by a 
stronger Postal Rate Commission. And so from our standpoint, we 
see that as the next critical step and one that would permit a much 
smoother implementation of all of the other reforms. 

Mr. McHugh. Well, obviously, I agree that is an important step 
or it wouldn’t be in the bill. I don’t want to leave anybody with the 
impression that, in our interest of making progress, being creative, 
and building a coalition, that we have done anything that would be 
unacceptable in and of itself 

The problem with your suggestion, I would suggest, or the dif- 
ficulty of it, is that many people who find other parts of the bill 
less attractive find that one very attractive, and if you portioned 
that out, then they all of a sudden become far less interested in the 
other parts, and you start to pull the puzzle apart. 

The fact of the matter is we were very fortunate, with a lot of 
help from Senator Ted Stevens, and a number of others on the IG, 
to do something that was — correct a situation that was totally 
unique in the Federal Government; that is, an organization the size 
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of USPS did not have its own inspector general. I think it was a 
once in a one of those lifetime moments. 

And the Postal Service, and its workers and other segments hon- 
estly believe, and strongly believe, on the opposite side of where 
you are, that the PRC is far too powerful now, that they have never 
obfuscated data, and that the only thing at risk here is proprietary 
information that would be used to further diminish their standing 
by those who wish them to do not so well, et cetera. The problem 
being I don’t think we could pass it by itself 

So that is the challenge in virtually all of these, that this is a 
stew or it is a bad plate of green meat in the corner. I mean, to- 
gether we can make a nice stew, the parts separately, you know, 
your mother wouldn’t serve it to you. So that is the frustrating part 
from here. 

And when I say, again, I don’t disagree with anything any of you 
are saying, that is the challenge. 

Mr. Wendler. Mr. Chairman, my name is Guy Wendler. I am 
president of Stamats Communications in Cedar Rapids, lA. We 
publish four business magazines and are a member of the Amer- 
ican Business Press. The American Business Press has about 100 
member companies, and we publish a 1,000 magazines. Typical cir- 
culation would be 50,000/60,000. An example of that would be our 
Buildings Magazine that might be read by somebody who is respon- 
sible for managing this building right here. Some of the editorial 
that we have in Buildings would be on indoor air quality, security, 
safety, things like that. 

We very much appreciate the initiative that you are taking in 
trying to keep the Postal Service competitive and viable in the fu- 
ture because we depend 100 percent on it. I have no other choices 
to mail my magazines and none of the other members have any 
choices to mail the magazines as well. So we applaud your efforts 
in that regard, and we see some good things in the bill, such as 
strengthening the Postal Rate Commission. 

In the spirit of perhaps providing you some of our insights on 
why we are concerned with the current bill, the last two rate- 
making proceedings that went on in the periodicals class, basically, 
involved an issue between the small circulation magazines and the 
large circulation magazines. We looked to the Postal Rate Commis- 
sion to protect our interests there and I think protect public policy 
interests of unzoned, flat editorial rates. 

We are concerned that if we move to the indexed sort of system, 
we will lose some of that protection, and the Post Office will be 
able to accomplish some of the things that they haven’t been able 
to in the last two rate cases, which really aren’t being driven nec- 
essarily by competition. 

We are also concerned in that it is unclear as to how the index- 
ing will occur, whether it will be by basket, by class, by subclass, 
and that could have a major impact on the smaller circulation pub- 
lications, and I wanted to share that with you. I thank you for all 
your efforts that you are making with this, and we hope you do 
make progress on it. 

Mr. McHugh. I appreciate that, and I appreciate both your com- 
ments and the supportive nature of them and the process that you 
have been a part of and your organization has been a part of 
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If I, honestly, could see how to more effectively guard against the 
thing you just stated you were concerned about, I would do it. I 
think you heard the prior panel where, if anything, a large class 
of mailers, who are highly dependent on the Postal Service as well, 
feel that the index, coupled with very tight banding that was sug- 
gested by some of you, by the way — we didn’t dream it up — is too 
inflexible. 

If you make the assumption that your baseline rate case is fair 
and the PRC at that time presumably would have the increased 
powers that you support, so it would have a far better opportunity 
to produce a fair outcome in the baseline case than it presently 
does, then from that point forward, you are much more insulated 
against any — I mean, it becomes a matter of mathematics, not a 
matter of the whims of the Postal Service. 

So my point would be, if there are ways in which you want to 
talk about becoming even more strict with the index and the band, 
we will be happy to talk about that. But you have heard the prob- 
lems that raises with other people who are very dependent upon 
the Postal Service, as well. You heard who they represented. So my 
point being, I don’t discount the concerns you have. I truly don’t. 
What I am searching for is a way in which we can meet those con- 
cerns, so they are not totally disruptive to the other effort. But let 
me move on to another point, if I may. 

I think there may be an exception or two, but most, if not all of 
you, expressed concerns about discriminatory pricing on negotiated 
service agreements. Here, too, is an area that I am very concerned 
about. It is a troubling aspect for you, so, therefore, it is for me as 
well. 

You heard Mr. Kamerschen, who came here today to try to pro- 
pose a way by which he felt it was a win-win situation to take a 
different tack on NSA’s because he felt the language that we have 
in here is so tight that it is going to preclude any real benefit. I 
would ask if any of you have suggestions as to the approach we 
have taken on NSA’s, as to what more we can do to prevent dis- 
criminatory pricing because, frankly, with the components of the 
current NSA that we have in there, I think we have pretty well 
covered that, but I want to learn. 

Mr. Allen. I am not going to say that there aren’t some changes 
that could be made to tighten them up. Our concern comes back 
to the issue that, as we see the negotiated service agreements, they 
will primarily benefit the large-volume users. 

Mr. McHugh. But let me interrupt you because the requirement 
of the bill suggests that all similarly situated mailers have to be 
eligible for the same NSA, and beyond that, all discounts that de- 
rive from that singular NSA must be driven to those who don’t get 
the discounts, as well. So it is a requirement that any benefit from 
the NSA be equitably distributed across the entire universe. 

Mr. Allen. But it is my understanding that you have to, once 
the NSA is negotiated, that you have to file for the similar dis- 
count; is that not correct? 

Mr. McHugh. On the NSA itself? 

Mr. Allen. Yeah. 

Mr. McHugh. If I understand your question correctly, it has to 
go with PRC prior approval. 
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Mr. Allen. And then the individual users will get the benefits 
without any further proceeding? 

Mr. McHugh. If it is approved by the PRC. 

Mr. Stover. May I 

Mr. McHugh. What I am saying is, if there is, and we assume 
the PRC will approve NSA’s that are of benefit, if there is a sav- 
ings and a benefit of the discount to the individual NS A, that dis- 
count benefit has to be driven back to all mailers. 

I don’t know how else we would do that. It is not like there will 
be a single beneficiary. The entire mail universe will benefit. 

Mr. Stover. David Stover, again, GCA. 

You, Mr. Chairman, mentioned the proposal made by Mr. 
Kamerschen in his testimony earlier. I did have a reaction to that. 
As I understand it, it would loosen the language in H.R. 22 so that 
the NSA mail would not have to pay the same contribution per 
piece as all other mail of that category. But the contract volume 
would have to pay the same total dollar amount into the institu- 
tional cost pool. This means that as the contract volume grew, 
which Mr. Kamerschen expected that it would, the per piece con- 
tribution, of course, would go down. 

There was a long discussion, as I recall, in the reclassification 
case at the PRC about 4 years ago, in which the question, what is 
a fair standard for contribution, was discussed; and there the con- 
clusion was that you could look at that per piece contribution, and 
if that was equal, you had fair rates. 

So I don’t think that you need to slacken your own language in 
order to achieve fairness in that regard. 

Mr. McHugh. In fairness to Mr. Kamerschen, I don’t want to sit 
here and critique his bill in a negative sense without going back 
and giving it the fair consideration it deserves, but I don’t know 
that I disagree with what you have just said. But that is not in the 
bill. I am concerned, and I don’t believe you were addressing that 
when you all submitted your testimony on H.R. 22 with respect to 
NSA’s. 

Mr. Cassidy. 

Mr. Cassidy. Mr. Chairman, I concur with Mr. Stover’s com- 
ments about NSA’s. But apart from NSA’s, if I understood your 
question correctly, it is, “does the basic pricing system contribute 
to the elimination of or does it eliminate discriminatory pricing?” 
And there are some special provisions in there relating to nonprofit 
mailers, and I can say that, from our standpoint, it is a vast im- 
provement over what we have now. And while I am sure if we stud- 
ied it for another 4 years we could come up with some minor refine- 
ments, we find that it is something that we certainly can live with, 
and we would be reasonably happy with. 

Mr. McHugh. Well, I am glad I asked. 

Mr. Wendler. I do have a comment 

Mr. McHugh. I said I am glad I asked. I am sorry, Lee. I didn’t 
know if you were — go ahead. 

Mr. Wendler. On the NSA’s and predatory pricing, one of the 
things to consider is relative bargaining power. My card is not in 
the Rolodex of the postmaster general. So if I wanted to call and 
try and negotiate something, I probably couldn’t do that. And in 
terms of being protected by somebody else negotiating something 



465 


like that and it being available to my company, it may not because 
we don’t have the mailing density to a particular area, so we may 
not be able to take advantage of any of those things. 

Mr. McHugh. I couldn’t agree more with the fact that not every 
mailer will be able to directly participate in NSA’s. Clearly, that 
isn’t going to happen, and there is no way you can legis — I mean, 
I guess we could legislate and the Postmaster General shall provide 
a business card to all mailers, but I don’t think there’s any way we 
can address that. 

But the point about discriminatory pricing I think is that, if you 
were able, or any two mailers were able to participate, on the one 
hand, you cannot negotiate an NSA with one and exclude the other, 
or if it’s 10 or 20 or 100, however many wish to. I would suggest 
that this may, in fact, open up avenues for negotiated service 
agreements that small business people — and, believe me, I mean 
that as a compliment, not an insult — ^but small business people 
probably don’t have the opportunity to go out and negotiate, and 
develop and think about, and it could be done for them by others. 
Then they’d look at the menu of approved NSA’s and say, gee, I 
might be able to benefit from that. 

But even if you don’t, under the unit contribution to institutional 
costs, you still benefit because it goes back as a unit-cost contribu- 
tion that benefits every mailer. That is what we are looking at — 
protections, the bottom line, ladies and gentlemen. When you say 
you are concerned about discriminatory pricing, I am as well. We 
have tried to address that in a very direct manner, and Mr. 
Cassidy’s points are well taken to the extent that we could sit here 
and theorize on things for the next 4 years, and ultimately we 
would come up with nuances of change. 

But if there are ways by which, other than saying we can’t do 
this, I mean, that is legitimate, and if that is your choice, I accept 
that. But, if there are ways in which we can change NSA’s to your 
benefit and to the point of concern of nondiscriminatory pricing, 
that is a vitally important issue that moves us deeply. That says 
a couple of things; one, it is important and, two, our lives are 
moved by strange things. But we want to be helpful. 

John Sturm. 

Mr. Sturm. I just thought I would offer this comment, Mr. Chair- 
man, because you just sort of said it. I am John Sturm from the 
Newspaper Association of America. 

I guess Mr. Kelly said it a couple of panels ago, when he was 
talking about the division that this bill makes between competitive 
and noncompetitive services. One wonders whether if you, as Con- 
gress would do in this bill, made that choice and, indeed, you had 
price competition in competitive services. Why, in fact, do we need 
to go away from the current system in noncompetitive services? In 
other words, it strikes me that a lot of this is great concern about 
areas in which, for reasons that were detailed in the earlier panel 
by Mr. Kelly and Mr. Smith, there is a highly competitive business 
in parcel delivery, and I think they did a very good job of tracing 
the history of that. 

I look, then, at noncompetitive. You made a choice. You have put 
mail in different packages, and why we need to go down the route, 
if you will, of negotiated service agreements in noncompetitive mail 
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when, in fact, at least to a lot of us, it poses the risk, at least, of 
being in a situation where either we don’t qualify or we are going 
to he asked to pay for the discounts that are given to somebody 
else. And that’s, I think, the great concern here. 

Mr. McHugh. You had me until the end. Well, you can make the 
argument, and I would be the first to admit the newspapers are in 
a very unique situation competitively in that, when you make the 
statement, we may pay for the discounts, you could make the argu- 
ment, I suppose, that lost revenues because of lost advertising mail 
would be a way you would pay. But I would take exception if you 
meant by that, however, that you would pay for the discounts as 
a mailer because, as I said, we have the unit contribution require- 
ment that, in fact, would be driven back to benefit you. 

And, John, you and I have had long conversations and, as I un- 
derstand it, we are going to have another one 

Mr. Sturm. Probably more. 

Mr. McHugh. I understand the unique situation that you have 
with the Postal Service and the question of advertising mail. But 
in what we call the noncompetitive areas, there are many, many 
mailers who, I think, would want to be classified that way, histori- 
cally have been, and probably the rationale should be, who have no 
other real choice, who could, in fact, benefit from NSAs and could 
benefit, I would argue, under the way in which we have structured 
it to the inurement of the entire postal system. But we did, we 
made choices, no question about it. 

Mr. Sturm. My only suggestion would be, perhaps you had it 
right the first time when you didn’t include NSAs in the bill. 

Mr. McHugh. Perhaps we did. I don’t question your right to 
question us. 

Well, if nothing else today, we have proven, as Will Rogers said, 
“If two people agree all of the time on everything, one of them is 
unnecessary.” So I guess we are all pretty necessary. [Laughter.] 

So, unless one of you would like to make an additional comment, 
we will look at your suggestions. 

I want to repeat, again, particularly on NSAs and the issue of 
discriminatory pricing and other such key issues, we want to try 
to do the best job we can. So we are looking forward to working 
with you. 

Let me just close by saying Jack made some comments about a 
new process, perhaps he didn’t say it in so many words, but I cer- 
tainly got the indication he felt we ought to have some more hear- 
ings. We have talked about this Competitive Products Fund since 
it was first discussed in an opening hearing we held back in I be- 
lieve it was September 1997, and then it was first proposed a year 
ago — Private Law Corp. is what I am supposed to be mentioning — 
a year ago in December, and we have had several hearings, includ- 
ing this one. 

And I, in no way, diminish the concerns that you have, but I 
think, when you couple the relative age of the proposal and the 
numbers of hearings we have had, and the repeated opportunities 
that we have provided and, thankfully, you have accepted to talk 
about this issue, that we really have, after 4-plus years now, 
reached a time when we have got to start making some decisions 
about that. 



467 


So, as my opening statement said, I still believe, and I am al- 
ways willing to learn, but I still believe we may have come to the 
public hearing end of the road, but we are only at step one on the 
legislative side, and we have not yet drafted a final bill. I think it 
is fair to say that when we first introduced H.R. 22 as a new pro- 
posal a little more than a year ago, a lot of individuals were fairly 
surprised at the depth of changes we made. 

If nothing else, I hope you will admit it shows that we are listen- 
ing to a lot of people, and we are going to continue to do that. I 
am not making any predictions, but I am suggesting to you that 
we are going to try to be as open and as receptive as we can. 

Jack, are you just showing me your pen or did you want to say 
something? 

Mr. Estes. I was just showing you my pencil. 

Mr. McHugh. It is a nice pen. [Laughter.] 

Mr. Estes. I would like to say that these have not been 4 wasted 
years. I mean, really, we have made progress, and a lot has been 
done, a lot has been accomplished. As I said earlier, we, unfortu- 
nately, are uncomfortable about some of the major thrusts of the 
bill. 

Mr. McHugh. I understand that, and I hope I never suggested 
that I do disrespect that because I don’t. And I don’t feel they have 
been wasted. It has been a fascinating opportunity for me. I have 
worked with some terrific people. 

We will go to markup, and there is a time to say it, but the times 
I have looked bad are my own fault. The times I may have looked 
good, it is because of these people here. A tremendous staff. I have 
never been so fortunate in nearly 30 years in public office and pub- 
lic life to work with more caring, more thoughtful and hardworking 
folks. So I want to thank them for a great job, and you know them 
all. Robert, and Tom, and Steve is here. So many who go back ever 
since Bill Clinger made that ill-fated call back in 1993. That will 
teach you to answer the phone, folks. [Laughter.] 

Thank you very much. We will be in touch. 

[Additional questions for the record follow:] 
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March 31, 1999 


Follow-up questions directed to John Stunn, Newspaper Association of America 

Question One. A5 currently written, H.R. 22 would have rates for all products set in a 
baseline case and, subset^uently, the maximum rate for each product would be 
determined by applying a uniform percentage adjustment to the prior year’s maximum 
rate. Over time, the cost relationships of the different mail products are likely to change. 

Do you believe that the bill should incbu^ same periodic re-calibration of rales to 
realign costs and rates and prevent excessive shifting of overhead burdens among 
products? 

Answer. NAA does not favor the price cjq) stnicture contained in H.R. 22. Neveitteiess, 
if H.R. 22 continues to have a price cap structure as a means of establishing postal rates, a 
periodic re-calibration rate case would be essential. That procedure would help to ensure 
that postal rates reflect actual costs and that overhead costs are fairly ^portioned. 

Question Two. You propose on page five of your testimony that the PRC should have 
authority to review whether the Postal Service should expand into a particular new type 
of service. Why do you think there needs to be prior review before the postal service 
expands into a new field? 

Answer. The decisions relating to new services to be offered by the Postal Service, the 
appropriate breadth of those services, the prices to be charged for thtKc services, and the 
competitive impact of those services are public policy questions that should be decided 
by the Postal Rate Commission and not the Postal Service unilaterally. As we pointed 
out in our testimony, from our own recent experience wiiJi Auto Day, wc do not believe 
that the Postal Service should have the authority to implement “market tests” that are 
designed to shift significant business from the private sector to the federal agency without 
prior approval of the Postal Rate Commission. Without Congressional intervention, we 
believe the Postal Service could have used the Auto Day pilot project to create havoc in 
the Milwaukee marketplace while the PRC considered the matter. Prior approval by the 
PRC of all market tests is necessary. 

Question Three. You suggest on page two of your testimony that the PRC should be 
given the authority to require the postal service to gather necessary data. Do you think 
current rates would be more equitable if the PRC had this authority now ? 

Answer. Yes. Many times in the past, the PRC has desired data of a particular nature 
and requested the Postal Service to gather and produce it. In those situations, the Postal 
Service typically asserts its regulatory prerogative by ignoring the issue and not gathering 
the data. These actions improperly handicap the PRC, which is left with poor or 
inadequate data on which to base its rales. Those rates, therefore, are not necessarily the 
most equitable, because Congress has not given the PRC the tools it needs to use in 
considering the Postal Service’s rate requests. 
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April 2, 1999 

The Honorable John M. McHugh 
Charaian 

Subcommittee on the Postal Service 
U. S. House of Representatives 
2157 Rayburn House Office Building 
Washington, DC 20515-6143 

Dear Chairman McHugh: 

Enclosed are Mr. Davnd Stover's responses to the questions posed by Repr^mative 
Fattah in r^ard to the hearings on H.R.22, The Postal Modernization Act of 1999. 

Thank you, agjun, for the opportunity to express our views. 

Sincerely, 


Marianne McDermott 
Executive Vice President 
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IkNSWBRS TO POST-HEARIMG QOESTIOHS 


Hearing on H.R. 22 
Subcoinmittee on the Postal Service 
March 4, 1999 


Some witnesses have advocated that competitive products 
not t>e required to make any contrihation to institutional 
costs after five years. If competitive products cease to 
contribute to the postal service overhead, what impact 
will this be likely to have on the rates for 
noncompetitive products? 


fifISWERi If competitive products did not contribute to the Postal 
Service's institutional costs, the rates paid by noncompetitive 
products would almost certainly have to be raised. The citizen mail 
user — who sends mostly single-piece First-Class letters and receives 
no presort or automation discounts - would bear the brunt of the 
increases. 


H.R. 22 tries to insure that the Postal Service would obtain 
adequate revenue from postal operations. It provides that the 
Service may increase rates even, faster than the Consumer Price Index, 
if - ■ 


postal revenues during the upcoming ratemaking cycle would 
otherwise be insufficient to enable the Postal Service, 
under best practices of honest, efficient, and economical 
management, to maintain and continue the development of 
postal services of the kind and quality adapted to the 
needs of the United States. 

Proposed § 3733(c) (2) (B) (ii). This is, in effect, a requirement, 
similar to that in present law, that the USPS be able to recover all 
its costs (attributable and institutional) while providing adequate, 
appropriate postal services. This requirement that the revenue limit 
be raised applies, however, only to the rates for mail classes subject 
to the price cap — that is, to noncon^etitive mail. Accordingly, when 
the Postal Service needs more revenue to break even, the revenue 
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dollars lost by not charging conpetitive services any contribution to 
institutional cost would be made up by seeking additional revenues 
from noncompetitive mails. 

This problem would become more acute if one or more important 
subclasses of mail were transferred from the noncompetitive to the 
competitive category. If such a subclass, after being transferred, 
made no contribution to institutional costs, the dollars it formerly 
contributed would have to be made up by the (now smaller) competitive 
category- For example, if the entire Enhanced Carrier Route subclass 
of Standard A mail were moved to the competitive side, and thereafter 
made no institutional-cost contribution, another $2.17 billion (R97-1 
rate levels) would have to be exacted from nonconpetitive ratepayers. 
(For comparison, under R97-1 rates First-Class letters contribute 
about $14 billion.) 

All forms of mail rely on the postal functions covered by 
institutional costs. All should be taxed for their fair share of the 
contribution needed to cover these costs — as the statutory guidelines 
administered by the PRC now require. 


As currently^ written, H,R. 22 would have rates for all 
products set in a baseline case and, subsequently, the 
maximum rate for each product would be determined by 
applying a uniform percentage adjustment to the prior 
year's maximum rate. Over time, the cost relationships of 
the different mail products are likely to change. 

Do you believe that the bill should include some periodic 
re-calibration of rates to realign costs and rates and 
prevent excessive shifting of overhead burdens among 
products? 

ANSWER: The bill would be improved by such a re-calibration ("true- 
up") provision, though that change alone would not eliminate all the 
problems inherent in its price-cap scheme. Costs change over time. 
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But rates, after a few years of the proposed annual rate adjustments, 
are unlikely any longer to bear a close relationship to efficiently 
incurred costs. Therefore, substantial differences in the 
relationship between fairly allocated costs and the escalated rates 
are clearly to be expected unless a true-up is ertployed at regular 
intervals . 

The question actually postulates two distinct possible roles for 
a true-up case. First, holding such a proceeding every few years 
clearly could insure that changing cost patterns have not brought the 
rates for some services below attributable cost (i.e., "realign costs 
and rates" — cf , proposed § 3732<b) of H.R. 22) . This is a somewhat 
limited, though certainly useful, objective. Moreover, a conplete 
true-up would allow rates to be reduced if costs declined. 

Secondly, the true-up case could re-establish — at least 
ten^orarily — a desirable relationship among the relative 
institutional-cost burdens borne by the respective classes. This in 
turn raises the question of what standards the Postal Regulatory 
Cormtiission would apply in establishing the relationships among 
different classes' institutional-cost contributions. The baseline 
rate case provision of H.R. 22 [proposed § 3721(b) 3 calls for 
application in that case of the present ratemaking standards (39 
U.S.C. § 3622) . There is no apparent reason why overall rate policy 
should change between baseline and true-up cases, and it therefore 
seems that in a true-up case the § 3622 standards should continue to 
apply. 
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STAMATS 

COMMUNICATIONS, INC. 

April 13, 1999 


The Honorable John McHugh 
United States House of Representatives 
Washington, D.C. 20501 

The Honorable Chakah Fattah 
United States House of Representatives 
Washington, D.C. 20501 

Dear Representative McHugh and Representative Fattah; 

Thank you for the letter from the Chairman of March 16 forwarding questions concerning 
my testimony on March 4^^* on behalf of American Business Press. I am pleased to provide my 
response here to the single question addressed to me as well as to offer my thoughts on the 
question addressed to “any vritness” on our panel. 1 will begin with the question addressed to me; 

QUESTION: Your testimony describes the Postal Service’s proposal to bifurcate 
periodicals in its 1995 reclassification request to the PRC and how this proposal would 
have substantially increased rates for smaller circulation periodicals. You go on to state 
that the PRC rejected this proposal. Would H.R. 22 allow the Postal Service to use its 
flexible ratemaking authority to achieve this result? 

ANSWER; Yes, By allowing the Postal Service to change rates within the Regular Rate 
Periodicals subclass without any justification and, of course, without Postal Rate Commission 
review, H.R. 22 would allow the Postal Service to obtain the same rate results for periodicals that 
it sought unsuccessfully in the 1995 reclassification proceeding. In that case, the Postal Service’s 
ultimate goal was to obtain approval of a large percentage decrease in the rates for the relatively 
few large circulation periodicals offset by an even larger percentage increase for the thousands of 
smaller circulation periodicals, such as those published by ABP members and many others. Its 
means to that end was to split the subclass into two new subclasses, thus facilitating the rate 
differentiation it sought. H.R. 22 would appear to impose certain, at this point, ambiguous limits 
on the Postal Service’s ability to deviate from the mean with respect to individual “products” or 
even individual rate cells. If the limits are applied only at the product or subclass level, then 
offsetting, “revenue neutral” rate changes exactly like those proposed and rejected in the 1995 
case could be implemented right away. If all of the limits are applied at the discrete rate cell 
level, their application would probably not permit the massive change rejected in 1995 to be 
implemented ail at once. There is no doubt, however, that even under this scenario, the Postal 
Service could over a relatively short period of time move selected rate elements (such as the 
zoned advertising pound rates and the various, presort level dependent piece rates) in different 
directions in order to produce the same rate effects that the Postal Rate Commission properly 
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Page Two 
April 13. 1999 

rejected in the 1995 case. To us, of course, it does not matter whether a rate increase needed to 
offset decreases for others results from reclassification or from “rate flexibility," 

GENERAL QUESTION: As currently written, H.R. 22 would have rates for all products 
set in a baseline case and, subsequently, the maximum rate for each product would be 
determined by applying a uniform percentage adjustment to the prior year’s maximum 
rate. Over time, the cost relationships of the different mail products are likely to change. 

Do yon believe that the bill should include some periodic re-calibration of rates to realign 
costs and rates and prevent excessive shifting of overhead burdens among products? 

ANSWER: My answer to this question would be a qualified “yes," qualified because the question 
appears to assume that costs and cost changes are the only area in need of this periodic review 
and re-calibration. A,BP believes that the present law. which requires consideration of such issues 
as impact, fairness, and the need to “bind the nation together," as well as costs, has worked well. 
We would therefore urge that any periodic review, presumably by the Postal Rate (or Regulatory) 
Commission, not be limited to assuring that rates appropriately reflect costs but that the 
Commission's mandate be as broad as that contained in the present law. Having said this, 1 hasten 
to add that we continue to oppose a rate-setting scheme that would permit the Postal Service to 
inflict harm on our segment of the publishing industry even if, evety five years, the Commission is 
permitted to investigate the appropriateness of the rates Rates that are unfair four years out of 
every five cannot be tolerated 


* ♦ * 

I greatly appreciate the opportunity to provide these additional comments and hope that 
they are useful as you continue your search for changes to our postal system that increase the 
ability of the Postal Service to participate in a market that is competitive for some of its services 
while protecting those mailers that have no realistic delivery options 

Very truly yours, 

Guy H. Wendler 

cc: Members of the Postal Subcommittee 
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Mr. McHugh. The hearing is adjourned. 

[Whereupon, at 4:31 p.m., the subcommittee was adjourned.] 

[The prepared statements of Mr. Sturm, Mr. Cassidy, Mr. Stover, 
Mr. Wendler, Mr. Allen, Mr. Dzvonik, Mr. Disbrow, Ms. McFadden, 
and Mr. Williamson, and additional information submitted for the 
record follow:] 
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Statement of John F. Sturm 
President and Chief Executive Officer 
Newspaper Association of America 
March 4, 1999 

Mr. Chairman, members of the subcommittee, it is a pleasure to appear before you 
today to discuss H.R. 22 — the Postal Modernization Act of 1999. We appear before you 
today as a member of the Main Street Coalition for Postal Fairness, a group that 
represents approximately 40 percent of the mail volume in the United States. Most Main 
Street members are small mailers. 

We welcome the opportunity to appear before you and sincerely appreciate the 
enormous effort that you and your staff have devoted to this process in recent years. 
Since NAA has commented extensively on earlier drafts of H.R. 22, and those comments 
still stand, my comments today will focus directly on the areas of the bill that we can 
support and areas that continue to present fundamental problems for the newspaper 
industry. 

NAA is a national trade association headquartered in Vienna, Virginia, that 
represents more than 1,700 newspapers in the U.S. and Canada, accounting for 87 percent 
of the U.S. daily circulation. While most NAA newspapers are dailies, many weekly 
newspapers are also members. 

The Postal Service is very important to newspapers. We use Periodicals and 
Standard mail to deliver our editorial and advertising products. We also have a strong 
First Class interest since we, unlike most businesses, receive the vast majority of our 
revenue through the mail. 
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Although newspapers are among fee Postal Service’s largest customers in any 
local area, the Postal Service has come to view newspapers as competitors, and has 
targeted newspapers’ advertising revenue Pot diversion to direct mail advertising. The 
Postal Service has engaged in extensive mariceting efforts to achieve this goal, even 
noting in its 1998 Marketing Plan that one of its objectives was to “create the platform for 
moving substantial revenues from pre-printed newspaper inserts into mail.”‘ This 
certainly was not a role envisioned by Congress when it reorgaiized the Postal Service in 
1970. 

NAA believes that the Postal Service was intended to be and should remain a 
public service. As such, it should focus on and improve its performance of its core 
mission — efficient, universal mail delivery at non-discriminatory rates. Our views 
concerning H.R. 22 reflect this fundamental position. 

NAA supports a number of provisions of H.R. 22, including those which would 
strengthen oversight by the Postal Rate Commission and improve its ability to ensure feat 
the Postal Service does not stray from its public service mission. These provisions 
include; 


• Giving the PRC subpoena power over fee Postal Service so that the PRC has 
sufficient information to determine whether rates fully cover attributable costs and 
bear a fair share of overhead costs. We believe this provision should be 
strengthened by giving the PRC fee power to require the Postal Service to gather 
data, and keep whatever systems of accounts, contracts, and other ’Tiusiness" 
systems the PRC finds appropriate. 

• Relaxing banking requirements for the Postal Service in order to allow it to 
bank and to borrow capital under more favorable conditions. 


' United State Postal Sen’ke 1998 Marketing Plans, October 1997 at page AD 40, 
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• Strengthening the Inspector General’s office in order to more closely monitor 
the Postal Service. 

• Improving contracting, transportation, law enforcement, and labor matters for 
the Postal Service. 

As has been detailed in previous submissions to this subcommittee, NAA has 
fundamental concerns about the basic thrust of H.R. 22, which allows a government 
agency with a de jure monopoly to compete with the private sector. NAA believes that 
government entities should offer commercial services only where there is market 
failure — ^that is, where the private sector either cannot or will not offer such services. 
That is clearly not the case here, and NAA therefore believes that the competitive policy 
choices made in H.R. 22 are in error, and not consistent with the Postal Service’s public 
service mission. 

We note that even if Postal Service competition with the private sector were to be 
condoned, it is absolutely critical that Congress — and not a regulatory agency — choose 
the areas in which the Postal Service would be allowed to compete, and on what terms. 
Likewise, any decision to expand the areas in which the Postal Service could compete on 
a largely unfettered basis is an important public policy question that Congress — not a 
regulator — must make. 

In any case, whether or not Congress decides to split postal products between 
competitive and noncompetitive categories, we believe certain specific tenets are crucial: 

• Congress should ensure that joint and common costs are allocated in such a way 
that the small mailer — beholden to the monopoly — is not left paying the tab. H.R. 
22 does not indicate how joint and conunon costs would be allocated between 
competitive and noncompetitive products today and in the future. According to 
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the figures in the last rate case, First Class (including Priority Mail) is assessed 85 
percent of the overhead costs of the Postal Service even though it represents only 
53 percent of the mail volume. Given the power to allocate joint and common 
costs, we believe the Postal Service would shift even more costs onto First Class, 

• Congress should not give the Postal Service pricing flexibility. Allowing 
pricing flexibility within baskets for products identified by H.R. 22 as 
“noncompetitive" gives the Postal Service the ability to discriminate in favor of 
the largest mailers at the expense of small mailers. The rates within a basket 
should rise and fall together, so that small businesses and the citizen mailer do not 
611 victim to pricing discrimination. 

• The “exceptions" allowing for a positive adjustment of rates for 
“noncompetitive” products are much too broad. While the exception for 
statutorily imposed funding obligations appears, at least at this point, to be 
reasonable, the other simply is too vague. Under proposed 39 U.S.C. 
§3733(c)(2)(B)(ii), the test for a positive adjustment factor would be if the Postal 
Service— under a “best practices standard” — ^would need additional revenues to 
continue to develop postal services of the kind and quality adapted to the needs of 
the United States. This provision unintentionally undercuts the discipline that the 
bill seeks to impose on the Postal Service, and needs to be considerably narrowed. 

• The Pos6l Service should not offer contract rates or volume discounts. The 
Postal Service is a public service organization, with certain governmental 
advan6ges, that provides mail delivery services for the benefit of all its citizens. 
The Postal Service should not “price like a business” and give one customer a 
better “deal” than another. There is no place in our country’s pos6l policies for 
the notion that those who can bring in more “trade” should be favored over those 
who cannot. The principle of equal rates for equal service — ^no special deals 
allowed — should remain a bedrock of any American postal system. 
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• The Postal Service should not implement “market tests” that could lead to a 
shift of business from the private sector to the federal agency without prior 
approval of the Postal Rate Commission. The public policy decision of what 
types of new services to offer, the appropriate breadth of such services, the prices 
to be set, and the competitive impact is a question of the first instance for the 
PRC, not the Postal Service. 

In a more general view, NAA has serious doubts about applying a price cap 
syst«n to a govennnental entity. The goal of price cap relation is to achieve greater 
cost control and specific, tangible benefits for the average consumer. NAA supports 
these goals. But price caps are meant to maximize shareholder pressure on management, 
in order to maximize efficiency, and thus profits. Thus, a price cap is a regulatory 
mechanism whose success turns on the presence of shareholders. How a price cap system 
would woric — or whether it could work at all — with an entity that has no shareholders is 
not clear. It is telling that none of the economists who testified before this subcommittee 
in April 1997 were able to support a price cr^ structure for a government entity such as 
the Postal Service. 

In further regard to price caps, we were sharply dismayed by the Postal Service’s 
proposed amendments, which would eliminate the discipline that the price cap in H.R. 22 
seeks to impose and eviscerate the other safeguards in H.R. 22. 

Finally, NAA strongly opposes the notion of a separate private law subsidiary that 
could buy private sector corporations (or form joint ventures) for ttte purpose of selling 
postal and non-postal products. NAA beheves that the Postal Service and its employees 
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would have both the incentive and opportunity to favor the subsidiary (and the companies 
in which it has investments) when delivering the mail and providing other services. If 
Congress decided to create an entity that could offer postal and nonpostal products to the 
public on a “private law” basis, NAA believes that the entity should be a private entity, 
entirely separate from the Postal Service, with no chance of Postal Service control and no 
chance of misallocating common costs. 

In summary, the competitive policy of this country traditionally has been that 
government should not compete with the private sector, absent market failure. NAA 
believes that this is sound policy, which has stood the test of time, and finds it 
unfortunate that H.R. 22 does not embrace it. We appreciate that the bill contains a 
number of provisions that are intended to prevent Postal Service exploitation of its 
governmental status and to protect monopoly ratepayers from subsidizing Postal Service 
forays into competitive markets. These safeguards include structural separation and cost 
allocation provisions. NAA believes, however, that these protections would be 
inadequate, or, as in the case of price caps, are not yet sufficiently proven. Thus we are 
concerned that the net result of H.R. 22 would be to risk further disadvantaging those 
members of the public whom the Postal Service is intended to serve. 

On the other hand, as detailed above, we are glad to support those provisions of 
H.R. 22 that focus on improving the Postal Service’s performance of its core mission of 
providing efficient, universal mail service at non-discriminatory rates. We believe that 
those measures represent a big step forward. 


Thank you for considering our views. 
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TESTIMONY OF LEE M. CASSIDY 
ON BEHALF OF THE NATIONAL FEDERATION OF NONPROFITS 
BEFORE THE HOUSE OF REPRESENTATIVES 
SUBCOMMITTEE ON POSTAL SERVICE 

MARCH 4, 1999 


Mr. Chairman and Members of the Subcommittee, we appreciate this opportunity to comment on 
H.R. 22, the Postal Modernization Act. 

The National Federation of Nonprofits is a 17 year old coalition of more than 300 charities, 
religious groups, colleges, universities, and their alumni associations, museums, and other 
nonprofits, all of which use direct mail to raise funds and otherwise communicate with members 
and contributors. I serve as executive director. 

A strong and efficient Postal Service is critical to the continued existence many of our members, 
and affordable nonprofit postage rates are an essential element in the achievement of their 
missions. 

We applaud the Chairman and his staff for their efforts in taking on the massive task of 
developing comprehensive legislation to modernize the Postal Service. We are impressed with 
the amount and depth of detail they have considered, absorbed, and translated into this 
legislation. And we appreciate the unfailing graciousness of the staff in handling inquiries, 
requests, statements, and even our occasional complaints. 

The National Federation of Nonprofits is a member of the Mailers Council and the Main Street 
Coalition for Postal Fairness. Moreover, we meet and speak frequently with representatives of 
numerous other “umbrella” organizations, and while we do not agree with every position taken 
by all those organizations regarding H.R. 22, we are generally on the same side when it comes to 
the major issues addressed in the legislation. 

-I- 
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For that reason, we will not comment on most issues, important as they are. but will defer to 
others to make the points on our behalf, and will concentrate on those few issues of critical 
importance to nonprofits, and especially to our members. 

The organization I head has been highly critical of the Postal Service’s performance in several 
areas, especially in the last rate case. It is our belief that the Service urgently needs both 
legislative and regulatory oversight and assistance, if it is to operate effectively and improve 
efEciency. 

To that end, we are concerned that, by being so comprehensive, the Postal Modernization Act 
may represent more modernization than some groups of mailers may be able to digest. There are 
elements in the legislation about which we feel strongly positive, and hope that those parts will 
become law soon, even if others must be put aside until the awareness of the postal community 
catches up with the Chairman’s vision. 

Having said that, let me concentrate on those provisions in which we are most interested. 

At the request of nonprofits, HR 22 contains language which would create a ‘requestor" rate for 
nonprofit periodicals, correcting a legislative drafting error of some years ago. We are grateful 
to you for including that language, which would bring to nonprofits long-overdue parity on this 
issue. 

The National Federation of Nonprofits strongly supports the provisions recasting the Postal Rate 
Commission as the Postal Regulatory Commission, and giving it additional powers, including 
investigating and resolving complaints, and subpoena power. But we also would like to see the 
staff of the Commission given a new responsibility and power: to review, upon request of the 
mailers, decisions affecting eligibility for various classes of rates, for both regular rate and 
noiqrrofit mail. 
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Nonprofits now are engaged in literally hundreds of disputes with the Postal Service over the 
eligibility of various mailpieces. In most of these cases, the decision of a local postal official to 
deny nonprofit rates is based on either a misreading of the Domestic Mail Manual (DMM) , or a 
highly creative inteipretation of the DMM or relevant law. 

One recent case involved a refusal by a postmaster to accept a mailpiece at nonprofit rates 
because it was designed and printed by a commercial organization, which was a supplier to the 
nonprofit. The postmaster claimed that the involvement of the commercial organization made 
the mailpiece a cooperative mailing, and therefore ineligible for nonprofit rates. That 
nonsensical situation can be multiplied by many hundreds, to understand the problems nonprofit 
mailers face every day. 

Our proposal would make the staff of the Postal Regulatory Commission the final arbiter, rather 
than the Postal Service itself, which has the understandable bureaucratic imperative to not 
overturn decisions, even wrong decisions, made at lower levels, because of the desire to 
maximize revenue. . . .even, apparently, at the expense of fidelity to the law and regulations. 

We support the provision of H.R, 22 to put nonprofit and commercial mail in pricing baskets 
based on the mail class, and oppose the Postal Service’s proposal to place all nonprofit mail in 
the same basket. While the Postal Service has claimed that its purpose is solely to protect 
nonprofits, we are concerned because history has told us that separate is almost never equal. We 
can well imagine a situation, were the Postal Service’s proposal to be enacted, where the Postal 
Service would be authorized, under the price cap scheme, to increase rates by a given percentage, 
and elects not to increase commercial rates, but does increase nonprofit rates. 

The annual percentage increases might be small, but even a modest two percent per year, over 
the five year period of indexed rate increases between Postal Regulatory Commission review as 
proposed in H.R.22, could amount to an additional 10 percent differential vis a vis commercial 
rates. We believe the protections afforded nonprofits which the Chairman has included in the 
legislation are far superior to the Postal Service’s proposal, and have the further desirable effect 
of making the interests of commercial mailers and nonprofits similar in each annual rate 


increase. 
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One of the purposes ofHR 22 is to create a situation where mailers have predictable rates and 
affordable increases. But the history of nonprofit rates since passage of the 1 970 Postal Reform 
Act has been just the opposite. In fact, since the Postal Service was created in 1971, nonprofits 
have experienced 23 rate increases, in addition to increases coming out of omnibus rate cases , 
plus several new restrictions on what can be included in nonprofit Standard A mail. 

One of the results of those increases is that for several years nonprofits have paid the same 
postage rates for the advertising portion of Periodicals mail as do commercial publishers. There 
is no nonprofit rate for the advertising portion of nonprofit Periodicals mail. 

Mr. Chairman, those 23 increases in nonprofit rates mentioned above have all been ordered by 
Congress. The first 16 annual increases, from 1971 through 1987, were intended to bring 
nonprofit rates up to an appropriate relationship with commercial rates. Six of the annual 
increases were to fill the gap created by the elimination of funding for Revenue Forgone; 
nonprofits were involved in developing that legislation, and agreed to the increases. But one 
rather large increase was a result of action to reduce (but not eliminate) fiinding for Revenue 
Forgone, in order to free funds for other, non-postal programs. Twice, Congress enacted 
significant new restrictions on the content of nonprofit Standard A mail 

Again, all these increases were ordered by Congress. 

We mention this not to complain, but to point out that, while one of the objectives ofthe 1970 
Postal Reform Act was to get Congress out of the business of setting postal rates, in fact 
Congress never actually has gotten out of that business, as far as nonprofits are concerned. 

Twenty three times since 1971 nonprofits have seen rates increase, by Acts of Congress. To be 
fair, we also had a rate rollback, in 1982, also as a result of Congressional action, when it became 
apparent that the Postal Service was not playing by the rules. Now, 17 years later, it’s time for 
Congress to order another rate rollback, and as noted above, there’s plenty of precedent for that 
action 
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As you know, Mr. Chairman, in the last postal rate case, nonprofit rates for Standard A mail 
increased, on average, by FIVE TIMES the percentage increase experienced by commercial 
mailers. Commercial rates were increased by the smallest amount ever, and we congratulate 
commercial mailers, the Postal Rate Commission, and the Postal Service for getting it tight. 

But, unfortunately, the Postal Service has a long history of getting it wrong. 

Here are some examples: 

In the 1 994 rate case, which was trumpeted as an “across the board” increase of 1 0.3 percent, the 
Postal Service initially determined that the costs for processing In-County newspapers had 
increased dramatically over the previous three years, and proposed increasing the rates by more 
than 30 percent. It turned out that what the Postal Service counted as an In-County publication 
more often than not was something else, and the final result was a rate decrease for In-County 
newspapers of about 2 percent. 

In the Classification Reform case in 1996, the Postal Service admitted that it could not get a 
proper fix on the costs of Classroom mail, and proposed that, for administrative convenience. 
Classroom rates be made the same as nonprofit rates. By eliminating the rate, there would be no 
further need to (incorrectly) measure the costs of Classroom mail. 

In the last rate case, R97-1, the Postal Service demonstrated again that it could not accurately 
measure the cost of mail, in this case nonprofit Standard A mail, and the Commission in its 
recommended decision acknowleged that fact. So the rate for basic nonprofit Standard A mail, 
used by the smallest mailers, increased by 22 percent, while the same mail sent by commercial 
mailers actually decreased bv 8 percent, a situation that makes so little sense as to be farcical. 
Moreover, the average increase for nonprofits, as noted above, is FIVE TIMES the percentage 
assigned to commercial mailers 

The Postal Rate Commission thought so little of the Postal Service’s numbers in the last rate case 
that it reduced the total revenue requirement by a third, and adjusted most individual rates 
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downward. Proposed nonprofit rates were reduced by about 15 percent, vrith the Commission 
saying that, unfortunately, the record didn’t permit a larger decrease. But we believe the Postal 
Service’s record in this and previous rate cases speaks for itself. 

Congress also had difficulty with the last rate case. As you are well aware, by a vote of 393 to 
12, the House resolved that there should be NO increase as a result of the last rate case. 

Mr. Chairman, you, too, obviously have been troubled by the Postal Service’s inability to 
generate costing data that is accurate and precise, as evidenced by your order to the General 
Accounting Office to woric with the Postal Rate Commission and the Postal Service to learn how 
the data can be improved. 

Apparently, not even the Postmaster General trusts his own agency’s figures. In one of his first 
major appearances, before the National Postal Forum last September, Mr. Henderson said that 
the Postal Service needed to build an “information platform” of real-time data, so it could know 
what its costs are, instead of relying, as it does in rate cases, on sampling. In fact, the Postmaster 
General said, “You can’t rely on a sampling system to know where vour co.sts are growing” . But 
that is exactly what the Postal Service has done, to the detriment of nonprofit mailers, Classroom 
mailers, In-County mailers, and others. 

Mr. Chairman, I’m sorry to say that we’ve been saving the worst for last. In yet another horror 
story, we recently learned that nonprofit rates were increased so much in the last rate ease that 
some are actually higher than commercial rates, in clear violation of Congressional intent, and 
possibly in violation of the law. One of our members, the Elks Magazine, recently reported that 
the February issue of the Magazine. . . the first issue mailed under the new rates which took effect 
January 10“'. ..cost about SISOO more to mail at nonprofit rates for Periodicals than if it had been 
mailed at commercial rates. This was an apples-to-apples comparison, and is demonstrated proof 
that the Postal Service cannot propose accurate and appropriate rates. 

We have appended to this testimony a letter from the circulation director of the Elks Magazine, 
along with two sheets showing the rate calculations, demonstrating the facts just discussed. 
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Moreover, we learned even more recently that yet another member of the National Federation of 
Nonprofits, an organization that wishes to remain anonymous, experienced the same problem at 
the same time: it paid more for nonprofit postage rates than it would have paid in commercial 
rates, to mail its magazine. Also appended is a letter from the printer/mailer, along with 
calculations showing the differential. 

Mr, Chairman, it is one thing for the Postal Service to claim, as it has in letters to you and other 
Members of Congress, that sometimes nonprofit rates have increased by smaller amounts than 
commercial mail. But the Postal Service has selectivdy cited certain rate increases, while 
ignoring the current huge differential. And here we have demonstrated proof that, in clear 
violation of Congressional intent, some nonprofit rates are actually higher than the equivalent 
commercial rates. 

We believe that action should be taken immediately to correct this and other horrors of the R 97- 
1 rate case. We believe this action should be taken in advance of and independent of H.R.22. 

We know how reluctant Congress is to take such action We know that you and your colleagues 
would much prefer that the Postal Service and Postal Rate Commission work together to correct 
this problem. But, absent a full-blown rate case, they cannot The law does not permit such a 
discrete action. And even a full-blown rate case puts nonprofits at a disadvantage, with small 
organizations on one side and the $60 Billion Postal Service, with its cadre of attorneys, rate 
analysts, consultants, economists, and the like on the other side. Most of those people are on 
staff, so the marginal cost to the Postal Service for a rate case is modest, while the cost to 
organizations of ratepayers who intervene, and especially for nonprofits, is enormous. 

Like all other mailers, nonprofits need small increases and predictable rates Unlike other 
mailers, nonprofits cannot increase prices when costs increase. A charity cannot say to its 
contributors, “You must send more money because our postage rates have increased". And 
fraternal organizations such as the Elks cannot say to its membership. “The Postal Service only 
made $5-plus Billion profit in the last few years, so we have to increase your dues." 

-7- 
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Nonprofit rates, in recent years, have not been predictable and nonprofits have not seen small 
increases. Rates have gone up frequently. . . at least once a year (and sometimes twice), almost 
every year for the last 28 years... and often, as in the last rate case, by large amounts. 

Mr. Chairman, your legislation recognizes the special problems of nonprofits. Further 
recognition of the problems... especially the increase in rates of FIVE TIMES the increase 
assigned to commercial mailers. . . is dramatically expressed in the thousands of letters nonprofits 
have sent to you and your colleagues in Congress over the last several weeks. This new 
information presented by the Elks Magazine and the second magazine is still further 
demonstration that the problems are widespread, egregious, and urgently need to be solved. 

Congress has shown a willingness to act to increase nonprofit rates 23 times, and to tighten 
eligibility several times as well. Now if s time to take action to reduce nonprofit rates. Each day 
that rates are improperly high is a day when nonprofits are sending their precious dollars to the 
Postal Service, instead of using that money in pursuit of their missions. 

Please, Mr. Chairman, enact legislation in advance of H R 22 . to roll nonprofit rates back to the 
same percentage increase assigned to commercial mailers for equivalent mail. That legislative 
approach is consistent with the optional pricing method for nonprofit rates which you have 
included in H R, 22. It is something that you and your staff have already considered and agreed 
to as an acceptable means to determine nonprofit rates. 

The cost to the Postal Service of such action would be about S75 Million, depending upon how 
the figures are computed. Postmaster General Henderson recently said that a business that size is 
too small for the Postal Service to enter. He said there’s “no money’’ in businesses that size... or 
no money worth the USPS getting involved with. He might just as well have referred to the 
amount as “pocket change” to the $60 Billion Postal Service, In fact, $75 Million is about one- 
eigth of one percent of the Postal Service’s annual revenue. Stated another way, it’s less than the 
agency’s forecasting error each quarter. But for nonprofits, the amount is enormous, and it 
r^resents $75 Million in unwarranted nonprofit rates, this year, and every year in the future. 


- 8 - 
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Mr. Chairman, we appreciate the opportunity to testify today on behalf of our hundreds of 
members, all of whom are hurting because of unjustifiably large rate increases on January 10*^. 

The problem is large, and the solution is urgently needed. 

Congress can correct the situation. 

Only Congress can correct the situation. 

We hope you will lead the charge. 

Thank you. 
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The Elks Magazine 

425 West Diversey Parkway 
Chicagoan 60614^195 

February 19, 1999 


Mr. Lee M. Cassidy 
ExecHjtive Drector 
National Federation of Nonprofits 
815 Fifteenth Street. NW, Ste. 822 
Washington, DC 20005-2201 

Dear Mr. Cassidy: 

TTie February 1 999 issue of The BIks Magazine, mailed Periodical-Nonprofit, would have cost $1 ,800 less 
had we mailed it at Periodical-Regular rates. The .attoched analysis supports this over-charge from toe 
United States Postal Service, The Elks Magazine said goodbye to preferred rates January 1 0*^ and heiio 
to higher prices — higher than commercial publishers pay. 

Our postage was roughly $1 63,000 for a distribution of 1 .185 million. USPS Milwaukee Business Mail Entry 
confirmed Periodicals Regular postage would have been $161 ,000. 

The Elks Magazine co-mails and drop ships from Quad/Graphics-Harlford, Wl 53027. Our magazine is 
automation compatible and has a relatively dense distribution. Our February advertising percentage was 
almost 31% with an issue weight of 3.4 ounces. 

The Elks Magazine postage would have equaled commercial postage at 39.5% advertising, all else 
constant. Move 39.5% it would be less, The non-advertising percentage discount is key In delennfnlng the 
better overall mailing cost. This is particularly true for a nonprofit magazine with low to moderate 
advertising. Nonprofit and regular periodicals pay the same pound rates for advertising. At the piece rate, 
nonprofit Is lower than regular. So, you could say nonprofit rates are lower, but tots is only true when a 
high amount of advertising is published —and not toie for TTie Elks Magazme. 

This example is evidence that Congressional intent for nonprofit mail was lost in the complexity of Omnibus 
Rate Cass R97-1 . This must be rectified. Quoting Faith M. Beamon, USPS Government Relations, In 
correspondence February 1*'with Lester C. Hess, Jr. Past Grand Exalted Ruler. B.P.O. Elks of the U.S.A.: . 

"The practice of designaiing certain types of mail for preferred rates was initiated by 
Congress. In 1993, deficit reduction legisiation eliminated federal hnanciai support for 
nonprofit rrailerSj but mandated that nonprofit rates be lower than rates for commercial 
ma/7ers . ** 


This should be brought to the attention of Congress immediately. Members of the B, P. 0, Elks have 
written letters to toeir Representatives and Senators about nonprofit rate fairness with unknown success so 
far. We need to bring this new case to light so we can find a reasonable solution. 



Circulation Director 


(773)755-49!0 Fox; (773) 755-4911 E-mail: phHc@elks.er8 
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The analysis below is the publisher's own based on the format of postage statement 
form 3541 -nonprofit 

PubScatbn Titie; THe Elks Magazine 

issue Date Feb-99 

Frequency lOx 

Mailing Date begin/end 1/18/99 - 1Q3^ 


Nonprofit Rates 


Weight <lbs) 
Advertising % 

Pound Rate: 

Zone 

2. DU 

Coptes 

0.2147 

30.91% 

f 

Total lbs 

(Oz.: 

*eriodtca!5 P 
Adv lbs 

3.4 ) 

Rates 
$„ Q.155 

$ 

Postage 

3. 

SCF 

529,055 

113,588 

35.110 

$ 0-178 

$ 

6,249.60 

4. 

1&2 

35,469 

7.615 

2.354 

$ 0.215 

$ 

506.08 

5. 

3 

64,208 

18,079 

5,588 

£ 0229 

$ 

1,279.73 

6. 

4 

170.933 

36,693 

11.344 

$ 0-263 

$ 

2,983.41 

7. 

5 

217.984 

46,801 

14.466 

£ 0316 

$ 

4,571.33 

8. 

6 

67,515 

14,495 

4.481 

S 0.371 

$ 

1,662.28 

9. 

7 

61,895 

13,289 

4,108 

£ 0.438 

$ 

1,799.12 

10. 

8 

17,901 

3,843 

1,186 

£ 0495 

$ 

588.05 

11. 

Subtotal 

1,184,960 

254.411 

78,638 


$ 

19,639.60 


12. Non-adv Pounds 175,772 

X 

IL156 



$ 

27,420.51 

13. Total Pound Rate Postage 





$ 

47,060.11 

Rece Rate: 








Level 

Cofi^s 

Rate 



Postage 

16. 

Basic Nonautomation 

4.604 

S. Q.251 


0.4% 

$ 

1,155.60 

17. 

Automation Letters 





$ 

- 

18. 

Automation Flats 

135 

t.JL2Si5 


0,0% 

$ 

27.68 


3 Digit Nonautomation 

14,901 

S 0.208 


1.3% 

$ 

3,099.41 


Automation Letters 


i r 



$ 

. 


Automation Fiats 

35,313 

$ 0.184 


3.0% 

$ 

6.497.59 


5 Digit Nonautomation 


$ 0.183 



$ 



Automation Letters 


j . 



$ 

. 


Automation Flats 

318,982 

S-JL162 


26.9% 

$ 

51.675.08 

22. 

Darrier Rte Basic Car Rte 

811,025 

$ 0.113 


66.4% 

$ 

91.645.83 

23. 

High Density 


$ 0.Q94 



$ 

- 

24. 

Saturation 


$-0.076 



$ 

- 

28. 

Subtotals 

1,184,960 




$ 

154.101.19 

29. 

Nonadv % Discount 69.09 

1,184.960 

$0.00044 

$ 

36.022,31 



30. 

Del Unit Discount 

- 

$ 0.007 

$ 

- 



31 

SCF Discount 

529.055 

$_Q.QQ4 

$ 

2,116.22 



32. 

Total Piece Rale Discount 



$ (38,138.53) 



33- 

Totel Piece Rale Postage 





$ 

115,962.66 

34. 

Total Postage 





$ 163,022.77 


< actual 3541-N: $163,122.85 ) 


Reg rate is this mudi less than nonprofit rate: $ 


1.841.81 
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The analysis below Is the publisher’s own based on the format of postage statement 
fomi 3541>Regular. 

PubitcaGon TiUe: The Elks Magazine 

Issue Date Feb-99 

Frequency 10x 

Mailing Date begin/end 1/18/99 - 1/23/99 


if mailed at. 


Regular Rates 



Weight (lbs) 

0.2147 

(Oz.: 


3.4 

) 





Advertising % 

30.91% 








1 Rate; 

E 

Periodicals Ri 

egu 

ilarOl-ia 






Zone Copies 

Total lbs 

Adv lbs 


Rates 




Postage 

2. 

DU 

- 

- 

S 0.1 55 



$ 

- 

3. 

SCF 529.055 

113,588 

35,110 


0.,tIB 



$ 

6.249.60 

4. 

1&2 35.469 

7.615 

2,354 

£. 

0.215 



$ 

506.08 

5. 

3 84.208 

18,079 

5,588 

%- 

Q.229 



$ 

1,279.73 

6. 

4 170,933 

36,699 

11,344 

1. 

0.263 



$ 

2.983.41 

7. 

5 217.994 

46,801 

14,466 


0.316 



3 

4.571.33 

8. 

6 67,515 

14,495 

4.481 





$ 

1,662.28 

9. 

7 61,895 

13.289 

4.108 


0.43B 



S 

1,799.12 

10. 

8 17,901 

3,843 

1,188 


0.495 



$ 

588.05 

11. 

Subtotal 1,184,960 

254.411 

78,638 





$ 

19,639,60 

12. Nwi-adv Pounds 

175,772 

X 

0.161 



$ 

28.299.37 

13. Total Pound Rate Postage 







$ 

47,938.98 

Rate: 










Level 


Copies 


Rate 



Postage 

16. 

Basic Nonautomation 


4,604 





$ 

1,353.58 

17. 

Automation Letters 






$ 

- 

18. 

Automation Flats 


135 

L 

. 0,248 



$ 

33.48 


3 Digit Nonautbmation 


14,901 

L 

0.253 



$ 

3,769.95 


Automation Letters 






$ 

• 


Automation Flats 


35,313 

5 0^14 



$ 

7,556.98 


5 Digit Nonautomation 



i. 

_juai 



$ 

- 


Automation Letters 






$ 

- 


Automation Flats 


318,982 

i. 

0.468 



$ 

53,588.98 

22. 

Cairier Rte Basic Car Rte 


811.025 

SL 

Q.122 



$ 

98,945.05 

23. 

H^h DCTsity 



i. 

0.103 



$ 

- 

24. 

Saturation 



S Q.085 



$ 

- 

28. 

Subtotals 


1,184.960 





$ 

165,248.02 

29. 

Nonadv % Discount 

69.09 

1.184,960 

SQ.00Q59 

$ 

48,302-64 



30. 

Del Unit Discount 


- 

S Q.Q13 

$ 

- 



31. 

SCF Discount 


529,055 


0.007 

$ 

3.703.39 



32. 

Total Piece Rate Discount 





$ 

(52.00603) 



33. 

Total Piece Rate Postage 







$ 

113,241.99 

34. 

Total Postage 







$ 161,180.97 
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D«ui 2/23/90 Tlm« UiUiOS Fi«nii EivDi«m^>T«s Ui C«tsi^ P<r«l»rS 

BANTA PUBLICATIONS GROUP 

To: Lee Cassidy From; Erv Drewek 

Company: National Federation of Nonprofits 

Fax Number; 1-202-628-4383 Total No. Pages: 5 

f Banla Poblicalions Group - Mailing and Dislribution Services Phone: 616-7&2-S3C0 Fax 816-752-3 112 

■yiTMm 14 i ; h '40 

Here are the postage spreadsheets for the February '99 issue of We had 
two versions 

Version 1 is called BCT2 and has a quantity of 674,587. Version 2 is called 
BCT3 and has a quantity of 30,126. 

Please call if you have any questions. 

Erv 
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0*ui 2/2S/99 TlnMi I4>l«<07 


Fmnt ErvDi«K«k*T« Lm Cjid4y 


FataSofS 


BANTA Publications Group - Mailing & Distribution Services 


Periodicals Postage Estimate 
Re gi^ Rates 


□ 


02/19/99 


Publication: 

Location; LONG PRAIRIE MN 563 

Issue: MAR/APR 99 

Version: BCT3 

Average Weight per Copy 0.20410 

Advertising Percentage 13.89% 

NonadvertlsJng Percentage 86.11% 

Total Postage $3,896.39 ^ 


Pound Rate {Per p ound or fraction ) 

Copiw ' % Pounds A d. ibs. Rata t^ostage 


1 . Delivery Unit 

2. SCF 

3 1 *>2 

4 3 

5. 4 

6. 5 

7. 6 

a. 7 

0 

0 

1 

s 

27,137 

2,983 

12 

3 

1 

000% 

0.00% 

0.00% 

0,03% 

90.oa% 

9.04% 

0.04% 

0,01% 

0,00% 

0 

0 

0 

2 

C,039 

605 

2 

1 

0 

0 

0 

0 

0 

769 

84 

0 

0 

0 

0.155 

0.178 

0.215 

0.229 

0.263 

0.316 

0.371 

0.438 

0 49.5 

so.oo 
so. 00 

$0.01 

$0.0€ 

8202.33 

S26.S4 

$0.13 
$0 04 

50.01 



30.126 


6.14ft 

854 


$229.12 


Neriidv. Um 

5.295 


0.161 

$852.44 

I 

, 


Total Pound Rate Postaae TJn*s io * nj 


$1,081.56 








Level 


Copies 

Pieced 

% 

Rate 

Postage 

Total 


Nonbarcoded 

60 

05 

0.28% 

0.294 




BarcudeO 

00 

88 

0.29% 

0.248 

521 33 

I 

IS. 3-digit 

Nondarcoded 

S4S 

645 

1.81% 

0.253 

5137.89 



Darcoded 

1,579 

1,579 

5.24% 

0 214 




Nonbarceded 

395 

395 

1.31% 

0.197 

$/ /.B2 



Barcoded 

R.fiSa 

6.658 

28.74% 

0.166 

$1,454.54 




18.778 

18-/78 

62.33% 

0.122 

$2,290.92 




30.126 

30,126 



$4,345.30, 


I Nonadvertising Discoun: 

(Nenadv. % X 9.UUUSV ■ quai. pcs.) 


91,530.55 



I 20 DU Discount 

u 

UU pieeea x S.OU 



$0.00 



I 21. SCF Discount 

0 

SCPM<evesAS.007 




$0.00 



i -id Total Pieut Rate Discount (Lines 19 i 20 21) 

1 ,, Total Piece Rate Postane (1 mw 18-22) 



24. 

PS P»ttn38^UP PtetM* 




Total Postage (Lines 12 e 23} 
Postage Per Copy 


$3,896.39 

$0.129337 
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OaU) 2/2S/99 Tbtift t4<tSiX7 


f t«mi Erv DraMak • Tm La* CaiiUy 


Paf«4«f5 


SANTA Publications Group - Mailing & DistibuSon Services 


02/16/99 


I Periodicals Postage Estimate 

I Nonprofit Rates 


Publication: 

LocaUon: LONG PRAIRIE MN 563 

Issue: MAK/APK 99 

Version: BCT3 


Average Weiglit per Copy 0.20410 

Advertising Percentage 13.89% 

Nonadvertising Percentage 86.11% 


Total Postage 


$3,953.31 






Pound Pate (Per pound or fraction) 






Zone 

Copies 

% 

Pounds 

Ad. IDS. 

Rate 

Postage 

Total 

1 . Delivery Unit 

0 

0-00% 

0 

0 

0.155 

30.00 


•i. 5CF 

0 

0.00% 

0 

0 

0.178 

SO.OO 


3. 1 & 2 

1 

0.00% 

0 

0 

0.216 

SO. 01 


4. Z 

0 

0.03% 

2 

0 

0.229 

so. 06 


6. * 

27,137 

90.08% 

5.539 

769 

0.2S3 

S202.33 


6 5 

2,9S3 

9.64% 

605 

84 

0.316 

S26.54 


7. 6 

15 

0.04% 

2 

0 

0.371 

$0.13 


A 7 

3 

0.01% 

1 

0 

0.436 

50.04 


9. 8 

1 

0.00% 

0 

0 

0,495 

50.01 


10. SuDcoiais 

' 30,126 


6.149 

854 


5229.12 


1 \ . Noriddvei Usii lu Po<jilcl« 

Ngnasv.lcs. 

5.295 


0.156 

S825.97 


,2, 


Total Pound Rate Postage 

(llfita 10»1V 


$1,058.08 

Piece Rato (Per eddreeeed piece) 

Level 


Copies 

P(«cn.s 

% 

Rate 

Postage 

Total 

1). Saeie 

Nonharcoded 

85 

85 

0.28% 

0.251 

521.34 


u. Basic 

Barcoded 

86 

65 

0.29% 

0.209 

517.63 


19. 3>digit 

Nonoarcoded 

349 

545 

1.81% 

0.208 

3113.30 


15a. 3<dlglt 

BarcxxJeU 

1.078 

1.079 

5.24% 

0.1B4 

S290.54 


15. S><l>git 

Nonbarcoded 

39S 

395 

1.31% 

0.183 

S72.29 


lOa. S^lgit 

Barcoded 

6,668 

8.658 

28-74% 

0.162 

$1,402.80 


17. Carrier Route 

Baeic 

18,778 

18.778 

62.33% 

011.3 

$2,121 91 


If. Subtotals 


30,15R 

30.126 



54,039.66 


19 Nonarlvflrtising DLscount 

(Nonsdv. % 1 S.0C044 

X qua'- pcs.) 


51.141.43 



20 . DU Discount 

0 

OU pieces x S.007 



50.00 



21. SCF Discount 

0 

scr eeeeszs.uiM 



50.00 



■£i. Total Piece Rale Discount (Lines 19 + 20 + 21) 




61,141.43 


23. 


Total Piece Rate Postage (Lines 18 - 22} 


$2,898.23 

2*. 



Total Postage (Lines 12 + 23} 


$3,983.31 

PS PofTK aS"* UR 




Postage Per Copy 


$0.131226 
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Dk«i 2/23/99 Timii UtiSiCS 


Framt &v P fwtk »T<w laaOiddy 


f*f«3or5 


BANTA Publications Group - Mailing & Distribution Services 


02/18/99 


Periodicals Postage Estimate 
Regular Ra tes 


Publication; 

Location: LONG PRAiRIS MN 563 

Issue; MAR/APR 99 

Version: BCT2 


Average Weight per Copy 0.20410 

Advertising Percentage 13.89% 

Nonadveitising Percentage 86.11% 


Total Pos^qe 


$111,464.54 

1 




Pound Rate (Per pound 

orfrectien) 





Zone 

Copies 

% 

Pounds 

Ad.ihs. 

Rate 

Postage 

Total 

1 . Delivery Unit 

0 

0.00% 

0 

0 

0.15S 

so.ou 


2. SCF 

4.341 

0.50% 

886 

123 

0.176 

521,91 


3. 1 & 2 

.Q7.723 

11.17% 

19.S4a 

2.770 

0.215 

$595.64 


A. 3 

134.140 

15.34% 

27.376 

3,803 

0.229 

$870.64 


a 4 

2t59.fi6S 

30.03% 

55.037 

7.645 

0.263 

$2,010.55 


S. 5 

162,293 

16.50% 

S3.125 

4.001 

0.316 

$1,453.05 


7. 6 

151.023 

17.27% 

30.024 

4.281 

0,371 

SI .688.41 


e. 7 

52.000 

6.05% 

10.704 

1,409 

0.438 

S6S6.71 


9. 8 

2.$14 

0.28% 

fi13 

71 

0.495 

$35.28 


10 . Oubiotats 

874.487 


178.$03 

24,704 


57,23^28 


11. Nonadvertieing Pounds 

Monatfu. tea. 

153.709 



*24.747.17 



:: 


Total Pound Rate Pestaae lines id * 


*31,980.49j 


Piece «»ti» (Per addressad piece) 


— 

Level 


Copies 

Pieces 

% 

Raiv 

Postage 

Total j 

11 

Basic 

Nonbarcoded 

1,204 

1,204 

0,14% 

0.2S4 

$353.38 

S 

14. 

Basic 

Sarcoded 

274 

274 

0.03% 

0.248 

SS7.9S 


18. 

34»sn 

NuuUacccKied 

r.C04 

7.694 

0.00% 

0.263 

$1,087-18 


1M. 

Sniigit 

Sarcoded 

29.564 

20.064 

3,43% 

0.214 

$6,412.33 


■»«. 

S><iigit 

Nenbarsoded 

S.25S 

5.25S 

0.60% 

0.197 

SI .035.24 


Ida. 

tLdigit 

Barcoded 

278.731 

278.731 

31.87% 

0 168 

$46,826.81 


17 

Carrier Route 

Basic 

551.265 

551.265 

63.03% 

0.122 

S6/.2b4.a3 


1« 

Subtotals 


874.5H7 

874.507 



S123.1M7.7B 


10. 

isbnadvertising Disccuml 

ffifMtdv. % 1 S.COOS9 zcusl. BCS.) 

*44,433.31 i 




r».i Dismiirt 

0 DU ^ees I S.013 



*0.00! 




SCF Discount 


SC?t^*xS.007 



t3C.»| 


: 


l otai Piece Rate Discount (Lines 18 2C + 21) 




644,463.69 

! 




Total Piece Rate Peetege (Lines 18-22) 


S79.4S4.0S 1 





Totoi Postage (Lines 12 * 23) 



fS ftuimih 




Postage Per Copy 

_ . 

*0.127448 
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Dim 2/23/99 Tim*. lAiUiSS 


From. Efv Pn n umfc • T* Lm CitMy 


P«f*2 4rfS 


DANTA Publications Group - Mailing & Distribution Services 


02/17/99 


[periodicals Postage Estimate 
I Nonprofit Rates 


Publication; 

Location: LONG PRAIRIF MN 

Issue: MAR/APR 99 

Version: BCT2 

Average Weight per Copy 0.2041 0 

iM^HisIng Percentage 13.89% 

Nonadvertising Percentage 86.11% 

Total Postage $113^80.57 1 


Pound Rate (Per pound or fra c Uon) 


— 

Zone 

coDies 

% 

POUfUlS 

A(J.U)S. 

Rale 

Postage 

Total 

1. 

Delivery unit 

0 

0.00% 

0 

0 

0.155 

90.00 



SCF 

4,341 

0,50% 

eee 
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Statement of David F. Stover 
On Behalf of the 
GREETING CARD ASSOCIATION 


United States House of Representatives 
Committee on Government Reform and Oversight 
Subcommittee on the Postal Service 

March 4 , 1999 


Mr. Chairman and Members of the Subcommittee, 

The Greeting Card Association is pleased to present this 
testimony on H.R. 22, the Postal Modernization Act of 1999. The 
Greeting Card Association's membership consists of the publishers of 
the seven billion greeting cards Americans exchange every year. Some 
five billion of those cards are sent through the U.S. mail. 
Practically all move as single-piece First Class letters. 
Consequently, America' s families and businesses, and the greeting 
card publishers who help them exchange their personal messages, have 
a strong interest in preserving a successful universal postal system. 
The GCA, through its 58-year history, has championed the citizen 
mailer the individual citizen who uses the mails to communicate 
with family and friends. The GCA has spoken on behalf of the citizen 
mailer before Congress as well as in the course of a continuous 
relationship with the postal agencies. 

GCA believes strongly that a healthy Postal Service is vital to 
our industry and to the individual customers who use the mails for 
personal communication, and that any postal legislation must protect 
the citizen mailer. Such protection was an indispensable element of 
the original Postal Reorganization Act of 1970.^ We have therefore 
evaluated H.R. 22, and recent Postal Service proposals, from the 
standpoint of the citizen mail user, and more particularly the user 
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of single-piece First-Class letter mail.® Our basic aim is to insure 
that the rates the citizen mailer must pay remain fair and equitable. 

I. H.R. 22 

A. Some beneficial features of H,R. 22. We commend Chairman 
McHugh for his efforts to address a broad spectrum of widely 
differing views. The bill, H.R. 22, appears to try to balance two 
sets of conflicting goals. On the one hand it calls for substantial 
deregulation of postal rates and for expanded oj^rtunities for the 
Postal Service to try new, more entrepreneurial ventures. On the 
other hand, it seeks to preserve at least some degree of fairness and 
protection of captive postal customers, such as the citizen mailer, 
and to inpose on the Postal Service meaningful incentives to iit^rove 
its general productivity. 

Besides attenuating to preserve this general balance, H.R. 22 
proposes beneficial changes in several specific areas: 

► a strengthened Postal Regulatory Commission with effective 
information-gathering powers? 

► a mandate for independent study of the labor relations 
system; 

a streamlined and more flexible financial management 
process for the Postal Service, and 

► specification of appropriate qualifications for USPS 
Directors . 

Like the Main Street Coalition for Postal Fairness, of which the GCA 
is a member, we endorse these reforms. 

More generally, GCA is especially supportive of the efforts made 
in H.R. 22 to protect mailers with no alternatives, of whom First- 
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Class letter mailers are the largest group; to keep rates fair; to 
prevent disproportionate burdens of overhead cost from being shifted 
onto mailers who have no alternatives; and to help the Service become 
more productive. 

B, Questions concerning H,R. 22. After following the evolution 
of this proposal over several years, GCA is not convinced that the 
broad "deregulation-plus-price-cap" approach is the right one for the 
U.S. Postal Service. The GCA believes that adoption of this approach 
would prove detrimental to the Postal Service' s mission of binding 
the Nation together, because it would have a haimful effect on the 
First-Class mailer. In particular, we are concerned that 

► the "baskets" into which H.R. 22 would divide 
"noncoH^etitive" mails would harm the citizen niailer; 

► the bill would facilitate exploitation of the letter-mail 
monopoly; 

► the long tradition of universal service would be 
unnecessarily called in question; and 

► for basic structural reasons, the price cap would prove 
ineffective. 

1. The problem of noncompetitive mail '^baskets." First, let us 
call attention to a major flaw in the way H.R. 22 treats 
noncompetitive mail classes — that is, the types of mail used by the 
citizen mailer. 

H.R. 22 divides noncompetitive mail into "baskets" and, in 
particular, bifurcates First Class into single-piece and bulk 
baskets. We see no need for this division, especially as H.R. 22 has 
evolved over the past few years. Dividing First Class letter mail 
into two baskets is especially inappropriate since all of it serves 
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the same purpose — n^ssage coisminication — and since any cost 
differences among groups of First*Class letters can be, and are, 
reflected in cost-based discounts. This issue was thoroughly debated 
in the 1995 "reclassification" case, and the PRC decided against 
splitting First-Class letters into separate bulk and single-piece 
siibclasses.® Bifurcating First Class could serve little purpose other 
than to invite discrimination. The ordinary citizen, once again, 
would be taxed for the benefit of large-volume mailers. 

2. Exploitation of the letter moncpoly. Moreover, the USPS has 
always been considered a vital public service and not a profit- 
maximizing enterprise.'' For this reason, among others, it has been 
granted a statutory monopoly on letter mail- We doubt that, as a 
profit-seeking enterprise, it could avoid exploiting this monopoly. 
Such exploitation of the letter monopoly, of course, would hit the 
citizen mailer particularly hard. 

3. The universal service study. There is little reason for a 
study of what degree of universal postal service is needed — and 
certainly no reason to delegate such a study to the Postal Service. 
What level of universal service America needs is a Congressional 
question. It should not be decided by an interested agency likely to 
concentrate excessively on cost and net revenue issues.^ 

4. Basic structural problems. Substantial deregulation of 
rates, coupled with a limit on total revenues - that is, a price cap 
-■ may work in some regulated industries whose basic characteristics 
are very unlike those of the USPS. The same approach applied to the 
Postal Service, however, would prove to be ineffective. 

First, the Postal Service — unlike utilities in the private 
sector — has no "residual claimant" in the form of stockholders who 
seek dividends and who, if disappointed, can remove the management 
deemed to be at fault. We question whether transferring the 
"residual claimant" role to postal managers and eir^iloyees, who are 
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themselves the largest part of the cost picture, can be expected to 
produce similar pressures for greater cost efficiency. 

Second, the Service is labor-intensive. Though it has invested 
heavily in automation, it has little prospect of the kind of 
technological revolution that made deregulation and price caps 
plausible in the telephone industry. Price caps work easily when the 
industry is experiencing rapid declines in unit cost — for exai^le, 
as the coo^uters now underpinning telecommunications become 
simultaneously cheaper and more powerful. 

For ail these reasons, the GCA is unable to support these key 
aspects of H.R. 22. 

IX. MoKudiaimits proposed the Postal Service 

In December 1998 and again in January of this year, the Postal 
Service issued a series of proposed amendments to H-R. 22. The GCA 
believes that these amendments, if accepted, would seriously harm the 
citizen mailer — while doing nothing to make the Postal Service more 
efficient. The USPS changes would facilitate cost shifting, from 
conpetitive to nonconpetitive mails, and not cost reduction. They 
would deprive the price cap of its justification — which is that it 
pr<miotes efficiency and cost reduction — and convert it into a 
largely automatic mechanism for passing on costs through annual rate 
increases. The theory of price caps requires that the enterprise 
subject to the cap must face a risk of financial loss if its costs 
are not adequately controlled. The USPS amendments would eliminate 
that risk - and thus nullify even the theoretical arguments in favor 
of price-capped deregulation. 

Since we do not know the -level of consideration that the Postal 
Service amendments may receive in the future, we have attached our 
detailed comments on them as an i^pendix to this statement. 
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III . exclusion 

H.R. 22 represents a praiseworthy atten^jt to balance the 
existing postal tradition of public service, consumer protection, and 
fairness to all mailers with the concept of freedom for the Postal 
Service to expand, innovate, and engage in creative pricing of its 
service — all subject to a standing incentive to control its costs. 
The Subcommittee has recognized these needs. Several specific 
changes — strengthening the PRC, studying the labor relations 
process, financial flexibility for the USPS, and definition of 
Directors' qualifications — should be moved forward. 

There are, however, several aspects of the bill that the GCA 
cannot support. The noncon^jetitive mail baskets, and especially the 
bifurcation of First Class, would be harmful to the citizen mailer, 
and would invite discriminatory pricing. We are gravely concerned by 
the threat to the historic concept of universal postal service 
in?>lied in the proposed "study" of the necessary scope and quality of 
universal service. We seriously doubt that — given the basic 
structure of the Postal Service — the price cap would be an effective 
constraint on costs. 

We deeply appreciate the opportunity to present to the 
Subcommittee the views of the Greeting Card Association. 


1 . For example : 

. . . The temptation to resolve the financial problems of 
the Post Office by charging the lion' s share of all 
operational costs to first class is strong; that' s where 
the money is. The necessity for preventing that 
irq^osition upon the only class of mail which the general 
public uses is one of the reasons why the Postal Rate 
Commission should be Independent of operating 
management. . . . 

91st Cong., 2d Sess., S. Rep. Ho. 91-912 (June 3, 1970), p. 13 
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(italics added) . 

2. Testifying in the Senate, the President of GCA noted that 

- • . first class mail is specific to each person .... 

First class mail is iii 5 >ortant to people. The USPS's own 
household diary studies confirm this. . . . it is the 
valued personal correspondence from people dear to us that 
gets our first attention. 

Statement of Hamilton Davison before the Post Office and Civil 
Service Subcommittee of the Senate Committee on Governmental Affairs, 
March 14, 1996, p. 3. 

3. Mail Classification Reform 1, PRC Docket No. MC95-1, January 26, 
1996) . 

4. See 39 U.S.C. § 101(a). 

5. Decisions on what level of service constitutes "universality" for 
a particular class of mail also entail judgments regarding the 
allocation of costs among classes and, consequently, the rates they 
must pay. For instance, if it were determined that only Express Mail 
and Priority Mail required Saturday delivery to coicply with the 
universality mandate, the costs of Saturday delivery must be 
estimated — a process likely to involve much arbitrariness — and then 
could be allocated entirely to them, even if Saturday delivery 
continued to be provided for all mail. 
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APPENDIX - THE POSTAL SERVICE'S PROPOSED AMENr»dENTS 


This .^pendix to the statement on behalf of the Greeting Card 
Association analyzes in detail some features of the Postal Service' s 
proposed amendments to H.R. 22. 

A. Postal Service proposals in relation to the goals of H.R. 22 
— the price cap. H.R, 22 recognizes that the justification for 
deregulation of rates subject to a price cap is the resulting 
incentive to reduce costs and in^rove efficiency which a properly- 
designed price cap creates. By providing for a negative adjustment 
factor — that is, an adjustment that constrains the annual maximxjm 
rate to increase more slowly than the Consumer Price Index —H.R. 22 
seeks to establish this incentive. 

The Postal Service amendments would do away with the efficiency 
incentive in the price cap, first, by effectively prohibiting the 
negative adjustment factor. The Postal Regulatory Commission could 
establish such a negative "X factor" only if it could show that the 
Service's productivity gains would be greater, during the entire 
prospective rate cycle, than those in an altogether different 
economic measure - the Non-Farm Multifactor Productivity Index. This 
would have to be shown not by normal administrative law standards but 
by "con^jelling evidence."^ On the other hand, a positive X factor — 
allowing rates to rise faster than the CPI — would still be available 
to the USPS under the broadly-stated criteria of H.R. 22, and without 
any extraordinary standard of proof. 

In the second package of USPS amendments, released last month, 
the price cap is further diluted. Without revising its previous 
suggestions, the Service now asks that the adjustment factor also be 
able to reflect "exogenous" cost changes. From the Service's 
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explanation, this appears to refer to cost increases — and does not 
allow the rate maximums to be lowered in the event of an exogenous 
cost reduction. Since the exogenous costs apparently need not be 
related to nonconpetitive mail only, it seems that cost increases 
relating to conpetitive mail could be passed through to customers of 
the noncompetitive classes — since only they are affected by the 
price cap. Moreover, suppose that an exogenous cost were only 
tenporary. If both the adjustment factor and the rates it controls 
were changed to reflect that temporary cost, then even after it 
disappeared nonconpetitive mail rates would continue as if it were 
still present. 

Finally, the Service's proposal simply dodges the question 
whether, in a price-cap system which works by iitposing risk on the 
utility in exchange for price deregulation, there is any place for an 
no-fault insurance policy against exogenous costs. Such costs are 
not unknown in the private sector, and managements faced with 
conpetition routinely look for ways to mitigate them by means other 
than price hikes. 

When the Postal Service is less efficient than it can and should 
be, all mailers are burdened — the mass business mailer as well as 
the ordinary citizen. The one-sided weakening of the price cap 
proposed in the USPS amendments is thus dangerous to all mail users. 
When it is combined with substantial ratesetting flexibility — 
provided for in both H.R. 22 and the Postal Service's suggested 
amendments - there is an additional threat of discrimination against 
the citizen mailer who lacks alternatives. 

B. Postal Service proposals in relation to the goals of H,R. 22 
— fairness in allocation of institutional costs. A particularly 
beneficial initiative in H.R. 22 is the proposal that competitive 
mail classes contribute to institutional costs in the same proportion 
as nonconpetitive mails. This provision explicitly seeks fairness in 
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the allocation of overhead costs to all groups of mailers,^ The USPS 
proposals, however, would 

► "Phase out" the requirement over five years; and 

► Distort its application by mandating the artificial 
exclusion of substantial costs — including, particularly, 
transportation, a costly aspect of conpetitive mail 
classes.^ 

These proposals seem clearly aimed at benefiting con^jetitive mail 
classes at the expense of the captive customer. The Service's 
explanation of its proposal appears to misread the intent of H.R. 22; 
it states that parity is not necessary since cross subsidy can be 
prevented by other provisions in the bill. But as we have noted, the 
purpose of parity is not merely prevention of cross subsidy in the 
technical economic sense but fairness in the sharing of costs between 
con^etitive mail classes and the core services for which the USPS 
either has a legal monopoly or faces little effective conpetition. 
Those core services are the ones used by the ordinary citizen mailer. 

C. USPS-proposed changes in the processes that H.R. 22 would 
establish. Besides changes in substantive law, H.R. 22 made several 
useful additions to the powers and responsibilities of the PRC — 
additions that would help the PRC assure fair treatment of the 
citizen mail user. The USPS proposals would instead weaken the 
Commission's role. They would, for instance — 

► eliminate the PRC's role in making regulations against 
unfair conpetition*; 

► eliminate the baseline rate case, which would be the last 
opportunity to begin the rate escalation on the basis of 
current, tested, realistic cost and other data*; and 
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► do away with the ability of the PRC, acting on a mail 
user' s request or on its own motion, to initiate a 
proceeding for the transfer of a service between the 
competitive and nonconq>etitive categories, would be 
abolished: only the USPS could start such a proceeding.® 

The Postal Service amendments seek to shield nSPS cost and other 
data from public scrutiny to a much greater extent than H.R. 22 would 
allow — notwithstanding the evident effort of the drafters to 
accommodate DSPS concerns. For example: H.R. 22 provides that every 
year the DSPS would report to the PRC on "costs, revenues, and rates 
in sufficient detail to demonstrate that the rates . . . complied 
with all applicable requirements of this title."’ As rewritten in the 
Service's proposal, this provision would require only reports on 
"costs, revenues, rates for noacos^titive products, and basic rates 
for competitive products in sufficient detail to demonstrate 
conpliance with the requirements of sections 3732, 3743, and 3744 of 
this title.”’ ("Basic rates," the Service explains, means "published 
tariffs.") This amendment is designed, according to the Service, to 
insure that "commercially sensitive pricing data regarding specific 
customers" remains undisclosed. This DSPS amendment raises the 
question of how the conpliance of an individual negotiated rate with 
any legal requirements applicable to it could be assessed, absent 
disclosure to the PRC and affected parties of cost, rate, and revenue 
data for the service agreement in question. 

D. The proposed study of universal service. ?lhile GCA does not 
believe that a delegated study of the need for universal service is 
necessary or desirable, it must be recognized that the DSPS 
amendments would make this project even more problematical. H.R. 22 
required the PRC to report annually on the estimated cost of postal 
service in areas where, absent the universality requirement, the DSPS 
would not offer the service or would offer it at a statutorily 
unacceptable level. The DSPS amendments, however, would require that 
PRC reports on the cost of universal service specific defer to the 
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Postal Service' s own recommendations on scope and standards for 
universal service. As we noted earlier, the USPS must be concerned 
with costs and net revenues even in studying universality of service 

— where broader policy concerns should govern. Making USPS 
conclusions binding on the otherwise-independent PRC simply compounds 
the problem. 

S, Conclusion. The USPS-proposed changes to H.R. 22 would 
defeat its main purposes. They would dilute H.R. 22*s efficiency 
incentive to the vanishing point- They would facilitate unfair 
shifting of costs from con^etitive to noncon^etitive mail users, 
including "Aunt Minnie." They would jettison the requirement that 
competitive services make an equitable — not just a minimal — 
contribution to institutional costs . They would reduce the piiblic 
oversight role of the PRC, limit pxablic access to data on USPS 
operations, costs, and revenues, and would call into question the 
historic requirement of universal service even more sharply — and 
with more lasting consequences — than does H.R. 22. The general 
thrust of the Service' s amendments conflicts with the basic concept 
that rateinaking flexibility under a price cap requires the enterprise 
subject to the cap to face a risk of financial loss if its costs are 
not adequately controlled. The ^endments would eliminate that risk 

- and thus nullify even the theoretical arguments in favor of price- 
capped deregulation. None of these changes are calculated to benefit 
the captive postal customer. 


1. USPS legislative proposal of December 1998, p. 18. It is 
noteworthy that the USPS proposal would allow the Service to retain 
all the benefits of any productivity gains it experienced which were 
greater than those reflected in the CPI but less than those which the 
PRC could establish would appear in the Non-Farm Multifactor index 
for future years. 

The USPS supports its proposal by arguing that it would still be 
responsible for equaling the "ordinary" gains in productivity 
"already ^nbedded" in the CPI. It is not clear that changes in the 
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CPI bear any consistent relation to changes in productivity. 
Comparison of the CPI-U and certain broad productivity indices shows 
little or no correlation. 

2. The August 1998 section-by-section analysis — covering language 
identical to that in the present H.R. 22 — makes this quite clear: 

The Postal Service enjoys the rights and powers of a 
government entity, along with its statutory monopoly over 
the delivery of letter mail. Therefore, the Service 
should not con^ete with private companies while using non- 
conpetitive products to unfairly pay for its overhead 
costs; in other words, under the cost coverage rule, the 
Postal Service will not be allowed to load a 
disproportionate share of costs on users of non- 
competitive products. 

The equal cost coverage rule of the amendment is a fair 
and equitable rule that (1) allows the Postal Service 
flexibility to price individual competitive products as it sees 
fit . . . while (2) at the same time preventing the Postal 
Service from loading an unfair proportion of overhead costs onto 
its nonconpetitive customers. . . . 

House of Representatives Coimnittee on Government Reform and 
Oversight, Subcommittee on the Postal Service, Section-by-Section 
Analysis, H.R. 22 (August 21, 1998), p. 17 (italics added). 

3. By lowering the attributable cost base of a conpetitive mail 
class, its apparent contribution to institutional costs, at any given 
rate, becomes larger. Parity of contributions, therefore, would 
require reduction of conpetitive rates and increases in 
noncospetitive rates if cost exclusions disproportionately reduced 
the nominal attributable cost of conpetitive mails. H.R. 22 also 
allows for exclusions of this kind, but commits the decision to the 
expert judgment of the PRC. 


4. 

USPS 

legislative proposal of December 

1998, 

p. 33. 

5. 

Id., 

pp. 3-5. 



6. 

Id. , 

p. 9. 



7. 

H.R. 

22, proposed § 3772(a)(1). 



8 . USPS 
added) . 

legislative proposal of December 

1998, 

p. 27 (italics 
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STATEMENT OF GUY H. WENDLER 
ON BEHALF OF AMERICAN BUSINESS PRESS 
BEFORE THE 

SUBCOMMITTEE ON THE POSTAL SERVICE 
HOUSE COMMITTEE ON GOVERNMENT REFORM 


March 4, 1998 


My name is Guy H. Wendler, and it is a privilege to appear before this 
subrommittee on behalf of the American Business Press, a founding member of the 
Main Street Coahtion. I am the president of Stamats Communications, Inc., a family- 
owned and operated puhlishing and marketing communications company based in 
Cedar Rapids, Iowa, and I serve as the Chairman of the ABP Washington Legal 
Committee. 

Stamats Cottununications publishes four periodicals mailed at the Periodicals 
rates: Buildings , Cprrunercial Building. Meetings in the West and Meetings South with 
circulations of 57,000, 75,000, 25,000 and 17,500 respectively, typical of the 
specialized, business publications mailed by ABP members. In addition, Stamats 
publishes diieaories and higher education marketing newsletters, and we assist 
colleges and umversities in their marketing efforts by providing research and 
consulting services and both print and electronic marketing materials. 

American Business Press is an association of the nation's leading business-to- 
business and professional periodicals, and it has been an active participant in postal 
matters for decades. Since the passage of the Postal Reorganization Act in 1 970, it has 
participated in every rate case before the Postal Rate Commission, and I have testified 
in two of those proceedings. Throughout its history, ABP has promoted a strong, 
nationwide postal service and has sought to protect the interests of the smaller 
circulation periodicals that are representative of its membership. We estimate that 
ABP's mote than one hundred members spend approximately $200,000,000 annually 
on postage to deUvet the nearly one thousand periodicals that they produce. 


Suite 900, 700 14th St N.W., Washington, D.C. 20005 Phone 202-508-1000 Fax 202-508-1010 



516 


As publishers of small circulation periodicals, ABP members rely almost 
exclusively on the Postal Service for delivery, and we would thus be alarmed at the 
prospect of a Postal Service rvith declining revenues and levels of service. Just as the 
Postal Service has been given the responsibiUty to "bind the nation together," so too do 
ABP member publications bind together the rration's businesses. The cmcial and 
rmique role that our publications play in assisting American businesses in the ever 
more conqietitive world economy would be jeopardized by a deteriorating Postal 
Service, so we do not take lightly the claims that far reaching postal "reform" is 
necessary to avoid that circumstance. 

ABP therefore does not want to see a Postal Service weakened by diversion of 
profitable First-Class mail to electronic media or by an inability to compete for core 
portions of its product line, becatrse the implications of such a Postal Service woirld be 
devastating to our businesses and, we believe, to American business in general. But we 
caimot support cures for the alleged illness that are only marginally, if at all, directed to 
these supposed ills and that would in all likelihood produce for oirr small segment of 
the publishirrg industry the crippling rate increases they are intended to prevent. We 
see in H.R. 22 — and for more so in the amendments proposed by the Postal Service — a 
shift in ratemaking authority over periodicals and other non-competitive classes that 
does nothing to respond to electronic diversion but appears to be little more than a 
power grab by the Postal Service. 

ABP will focus the remainder of these remarks on ratemaking; the Main Street 
Coalition will address H.R. 22 in a comprehensive fashion. But before turning to the 
specifics of the bill, I would like to present a bit of important history is. 

Smaller circulation periodicals of the type published by ABP members have long 
been the target of proposed USPS changes in periodical rate design. For example, on 
more than one occasion in recent years, the Postal Service has attempted to eliminate 
the flat, unzoned editorial rate that has been the bedrock of periodical rates since the 
founding of the Republic and that has given readers throughout the nation equal access 
to information. Each time, ABP has opposed that change, and each time the Postal 
Rate Commission has said "no." Several years ago, the Postal Service proposed another 
change in rate design that would have adversely affected only smaller circulation 
periodicals when it requested a rate increase for magazines without large enough 
circulation to prepare their mail on pallets, in order to fund a rate decrease for those 
able to do so. Again, the Postal Rate Cormnission heard evidence in opposition from 
ABP, and again it said "no." 

But these efforts by the Postal Service to tilt its rates in favor of mass-circulation 
magazines pale in comparison to its 1995 "reclassification" request. In that case, one 
that was allegedly revenue neutral, the Postal Service proposed a bifurcation of 
periodicals such that a few hundred of the largest would enjoy double-digit rate 
decreases, while twenty-thousand or so pubUcations would suffer increases of up to 
20% and more. And yet again, ABP had the opportunity to present evidence and poUcy 
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argument opposing this massive change, and again the Postal Rate Commission said 
"no." 


It is beyond dispute that, but for the authority of the Postal Rate Commission 
and the courageous way in which it has exercised that authority, the rates faced by ABP 
periodicals and thousands of others would be much, much higher — so high, in fact, 
that existing magazines would have folded and, at least as importantly, start-up 
magazines devoted to start-up industries may never have been launched. Now, in the 
name of efficiency and responsiveness to market conditions, we are being asked to give 
up the protections that have been essential to our survival in exchange for an enhanced 
ability by the Postal Service to respond to threats that are incipient, at best, and for a 
system of constraints on the ability of a monopolist to set its own rates. We are not 
convinced that the trade is a gwd one. 

H.R. 22 recognizes that when a monopolist is given ratemaking authority, there 
must be a series of limitations and constraints. It attempts to craft those constraints 
with an overall price cap (that may not effectively cap prices) and a band within which 
individual prices for individual products must fall. As we understand the specifics of 
H.R. 22— and such understanding does not come easily — each individual rate cell 
applicable to each product must move up or down within what we have called a 
"deviation band" of plus or minus two percentage points of the CPI-X price cap, or a 
range of four percentage points. 

Even as this cmcial provision has evolved and been interpreted, its real world 
application is far from clear. In the 1997 rate case, for example, the Postal Service 
proposed, and the entire industry supported, a new rate category for Periodical mail 
sorted to three zip code digits. How, if at all, could this change be effected imder H.R. 
22, and if it could be, what would happen if a change were sought by the Postal Service 
that is similar in form but far less innocuous? More importantly, for how long will 
rates remain just and reasonable, or fair and equitable, if every rate element is 
constrained within a tight band, while individiial categories of costs move by varying 
amounts or even in opposite directions? 

Apart from these important though technical details concerning how H.R. 22 
would work, we are even more concerned not with how it would work but with what 
the Postal Service can do with it. It appears to ABP that, especially if (or should we say 
when) we return to a period of higher inflation, with a higher CPI-X factor, the Postal 
Service will be able under H.R. 22 to accomplish the zoned editorial rate, the 
discriminatory sack surcharge, and the "revenue neutral" reclassification with its 17% 
average rate increase rejected by the Postal Rate Commission as in violation of the 
Postal Reorganization Act's mandate of fair and equitable rates. The only question is 
how long it will take. 

We note that in response to the individual rate constraints set forth in H.R. 22, 
the Postal Service has proposed a significantly less restrictive set of constraints. While 
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H.R. 22 is troubling, the Postal Service proposal is frightening. In both cases, we 
suggest, the problem is in large part systemic. Ideally, the rate setter should be an 
entity that is inherently trustworthy, and that entity should have substantial discretion 
to consider costs and other factors in order to establish rates that are fair and equitable. 
That is the pre.sent system. In H.R. 22 and the Postal Service version thereof, rate 
setting authority would be transferred to the Postal Service— a powerful monopoly that 
I do not believe is particularly interested in setting rates fairly for businesses such as 
ours— so the thrust of the bill is to circumscribe its authority and substantially restrict 
its discretion, ABP respectfully suggests that more work is needed to determine 
whether putting a strait jacket on the fox that guards the hen house can truly do justice 
to either the fox or the hens. 

I have focused thus far on the area of greatest concern to ABP, the details of the 
rate-setting mechanism. I would like to comment briefly as well on another rate issue, 
the overall level of Periodicals rates, and the prospects for rate relief imder H.R. 22. 
Over the past six months, ABP has participated actively in a joint publishing 
industry/Postal Service task force formed to study why the claimed costs of processing 
periodicals have skyrocketed in recent years, rising much more rapidly than the costs of 
processing similar mail in other classes and, despite greater mailer worksharing, more 
rapidly than Postal Service wage rates. Should this effort be successful in stopping or 
even reversing this trend, periodical mailers in a cost-based rate envirotunent would 
almost certainly enjoy the rate benefits of declining costs. Under H.R. 22, however, 
there would be no incentive for the Postal Service to allow that result, and every 
incentive to secure maximum permissible revenues from this mail over which it has a 
de facto monopoly. 

In sum, ABP has for many years devoted substantial resources to protect its 
members against unwarranted postal rate increases and has done so first before 
Congress and, since 1970, in the cmcible of rate cases before the Postal Rate 
Commission. We have not yet seen a better system. If this Committee believes that 
the possibility of electronic diversion and the ^eged need of the Postal Service to be 
more responsive to competition for that small portion-of its business that is truly 
competitive requite far reaching stmctural changes, we will work with you to 
accomplish statutory solutions to these specific problems. But we luge you to carefully 
consid^ not destroying the mechanisms that have worked well in those areas of the 
Postal Service's business that are still a monopoly, such as periodicals. 

I appreciate the opportunity to appear before you. 
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INTRODUCTION 

This testimony is submitted on behalf of the National Newspaper Association in 
order to comment on the Postal Modernization Act of 1999, H.R. 22, as introduced by 
Chainnan John McHugh of the Postal Subcommittee of the House Govanment Reform 
and Oversight Committee, as well as the recent proposed amendments to this legislation 
offered by the United States Postal Service. 

The National Newspaper Association, established in 1885, represrarts nearly 4,000 
daily and weekly newspapers nationwide. Our members are customers of the United 
States Postal Service not only for First Class mail, but also for the Periodicals category of 
mail— both regular rate and within county Periodicals mail. Most of our members use the 
Postal Service as their delivery agent rather than using a private delivery system. Using 
the Postal Service allows newspapers to focus on their product rather than upon 
distribution. For many of our members, there is no alternative to the United Stales Postal 
Service for the delivery of their newspaper. Many of our members have also taken the 
opportunity presented by advertising mail rates and have developed new products under 
the Standa'd A mail rate. 

Community newspapers primarily focus on local news and information essential 
to their local comaiuiuty. Our members are “refrigaator news” — ^most likely to be tacked 
up mid saved on the re&igerator door by readers. Our manbets also have a proud history 
of serving their local communities by working in cooperation with local business and by 
providing commercial information through advertising that ties the community together. 
For many of our members, they have been performing these functions for more than one 
hundred years and over four generations. 
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Our greatest partner in this endeavor has been the United States Postal Service. 
Today, the commitment and dedication of local postal employees to their community and 
the local newspaper is inspiring and a great untold tale. The United States Postal Service 
and the local community newspaper touch more lives on a daily basis than any other 
institutions in the United States. Regardless of what the futiu-e holds for the Postal 
Service due to the widely touted Internet revolution, newspapers will always remain 
customers of the Postal Service. Therefore, we do not take the issue of reforming the 
statutes governing the USPS lightly. We are interested in a strong, vital United States 
Postal Service that provides universal delivery at affordable rates. 

OVERVIEW 

During the Subcommittee’s last hearing on H.R. 22, on February 1 1, it was not 
surprising to learn that the Postal Service is reluctant to acquire added regulation. It was 
also not surprising to hear the Postal Rate Commission argue in favor of added 
regulations. The underlying task for Congress is to balance out these competing interests 
and create a system that encourages the Postal Service to effectively and fairly serve all 
customers — something that cannot happen without reasonable oversight to manage the 
postal monopoly. Postal reform has been compared to the reform of the 
telecommunications law in 1996. But the intent of telecommunications reform was to 
provide consumers with lower prices and more choice in services. The goal of postal 
reform is to foster the lifespan of the United States Postal Service in a changing 
communications environment to enable it to continue to provide the intangible — 
universal service to everyone everywhere. To date, tittle mention has been made of the 
postal “consumer” or of Congress’s desire to lower postal rates for ratepayers. 
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Telecommunications refomi occurred at a time when computerization dramatically 
lowered operating costs, permitting the telephone companies to earn record profits even 
with a price cap. This great technological boon remains largely unavailable in print 
message delivery which, by its very nature, requires massive numbers of human beings to 
operate. 

We do not disagree with the intent of postal reform and strongly support the 
desire to protect and foster our nation’s treasure. But as we examine the reform 
provisions we continue to ask whether the reform solutions are good for the American 
public. Before turning to specific issues in H.R. 22, in genera! terms NNA seeks the 
following: 

A level playing field so that the USPS is not in the role of picking winners and losers 
among mailers. 

v' Adequate oversight: NNA is not desirous of overregulation, but of protection finm a 
$60 billion government agency thirsting for new products and volume — we need an 
avenue of recourse by an independent authority and strong oversight by Congress to 
otsure continued dedication to universal service by the Postal Service. 

Adequate public participation and public notice: to ensure fairness, we do not seek 
post facto solutions where the Postal Rate Commission would be cast in a “gotcha” 
role, but rather, an opai process to enable all customers to participate. 

A system that ensures mailers are rewarded for preparing mail efficiently through 
discounts based on costs avoided by the Postal Service. 
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When NNA testified before this Subcommittee in 1996, we expressed concent 
over the basic premise that greater volume for the USPS will enable it to survive to 
provide universal service to everyone everywhere. This seems to continue to be the main 
solution underlying many of the refonns sought by the USPS and other volume rich 
customers. The underlying assumption is that more volume will generate more revenues 
that will allow the Postal Service to continue to operate without regard to long-run costs 
that probably would not be absorbed by the high volume mailers. Such a premise 
underlies the desire for volume-based discounts, pricing flexibility benefiting the volume 
rich, and secret contracts that would be based on the best arrangement between the 
contractor and the Postal Service. The wiimers will be large volume mailers, while the 
losers will be small volume mailers such as newspapers. 

We believe that the USPS is best serving the public when it delivers the mail that 
exists rather than focusing on generating more mail volume. Its operating costs should be 
governed accordingly, expanding or contracting with the mail. Unfortunately, in the 
current environment, volume loss does not necessarily equate to cost reduction, as the 
rising costs for Periodicals mail show. We also wish to underscore that it is not good 
policy to ask the mail delivery agent to not only deliver the mail, but to generate more 
mail and crafl new products rather than serving as a passive carrier of products and 
services. It would then be possible that the Postal Service would determine that it need 
not deliver products of its competitors. Or, if the law requited it to operate as a common 
carrier, it would simply provide slower or less dependable service. It would then be more 
likely that the Postal Service will favor its own products and services when it structures 
its competitive offerings. Postal employees could be required to deliver the products and 
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engage in service offerings of the USPS’s private law corporation rather than serving the 
delivery needs of the local community. Without appropriate structural separations and a 
Chinese wall erected in the database, the Postal Service would also have an insider’s 
view of competitor’s mailing patterns and their targeted reach to certain coveted 
segments of the marketplace. What would prevent the Postal Service, for example, from 
making a better offer to Safeway for advertising distribution once it detected a new 
Safeway ad in the local newspaper? Ultimately, the free marketplace would be skewed by 
the participation of a federal agency in private ventures. 

SPECIFIC CONCERNS WITH H.R. 22 

We believe that H.R. 22 in its current form contains many of the essential checks 
and balances necessary if we were to trade the existing cost of service regulatory scheme 
for a new, uncharted price cap regulatory scheme. Our main concerns with the legislation 
and the Postal Service’s proposal are outlined below: 

Price Cap Regulation: 

Under today’s rate-setting procedures, the United States Postal Service submits an 
omnibus rate request before the Postal Rate Commission approximately once every three 
years. The Postal Rate Commission conducts a ten-month regulatory hearing — a short 
time period in which to decide appropriate rates for the diverse mailing community. 
Newspapers are part of the Periodicals mail class. Our members pay the regular 
Periodical rate for newspapers travelling outside of their local counties. Most small 
newspsgrers also qualify for the within county rate, which includes the attributable cost 
for our mail subclass plus a contribution to the Postal Service’s overhead. Within county 
mailers pay one half of the mark up of the most closely corresponding commercial rate. 
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which is in this case, the Periodicals rate. (See 39 U.S.C. Section 3626.) Within county 
mailers must be entered within the county of the local post office in which the mail is 
entered for delivery to addresses within that county. Such newspapers must have a total 
paid circulation of less than 10,000 or the number of paid copies of such issue distributed 
within the county is more than 50% of the total paid circulation of such issue. (39 U.S.C. 
3626(gXl-2)) 

Existing law provides for consideration by the Postal Rate Commission of 
important factors of the educational, cultural, scientific and informational value to the 
mail recipient, among others. (See 39 U.S.C. Section 3622) 

Newspapers perform extensive and time-consuming work-sharing in order to 
lower their overall postal rate bill. This may include drop shipping their newspapers so 
that the mail moves farther into the mail stream and saves the USPS added costs, a 
practice for which they presently receive no discount unless they comply with complex 
“additional entry” regulations. The newspaper publisher may also be performing mail 
sortations so that the newspaper is sorted for the postal carrier route. Many also attempt 
to sort their mail according to the postal carrier’s walking pattern or line of travel — 
another contribution for which some are denied a discount for not meeting a certain 
number of mail pieces. This also will lower the overall postal bill for the new^aper. 
Perfomiing these functions saves the publisher and the Postal Service hundreds, even 
thousands of dollars in postal costs. Over decades of rate case proceedings, these work- 
sharing discounts have been shown to be beneficial to the Postal Service and to the 
economy as a whole. 
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Under the new system in H.R. 22, a price cap would be applied for the non- 
competitive mail based on the consumer price index minus an adjustment factor on an 
annual basis. Rather than an omnibus rate proceeding, the Postal Service will apply the 
cap. (Sections 3731, 3732, 3733.) The strengthened Postal Regulatory Commission 
would establish the adjustment factor once every five years in an open proceeding 
(Section 3733.) 

Numerous economists testified before this Subcommittee in April, 1997 that the 
price cap regime was crafted for the circumstances of a privately-owmed, profit seeking 
firm that is regulated to prevent the exercise of market dominance rather than a federal 
agency operating the largest labor force in the public sector. 

Under the price cap setting regime, we cannot answer whether work sharing 
would occur that would give the Postal Service the incentive to pass on its cost savings to 
customers. The price caps would be imposed on the non-competitive postal “products.” 

Y et the price cap provides flexibility for the Postal Service to save up a rate hike by 
maintaining lower than authorized rates for a time — possibly to seize market share from a 
new private carrier — and then to suddenly raise them significantly once the private carrier 
was out of the market. 

We also remain concerned that the cap would allow the USPS to engage in 
favored pricing beneath the cap. The ability granted to the Postal Service to “bank” 
unused pricing discretion adds to our concerns. 

We do agree, however, that under the current system, there is little incentive for 
the United States Postal Service to control its costs because all of its costs are ultimately 
passed on to the consumer, regardless of how efficiently or inefficiently the Postal 

8 



527 


Service operates. Periodicals customer face the consequences of such inefficiencies in 
higher rates. But we are not convinced that the price cap system proposed would 
effectively shield our newspapers from discriminatory treatment, or that it has been 
established whether work-sharing by mailers would continue to be an important factor to 
offset rate increases. 

Negotiated Service Agreements : 

Under Section 202 in H.R. 22, in addition to price c^ regulation for non- 
competitive services, the Postal Service would also be able to negotiate private deals with 
its customers, assuming the deal will ensure the Postal Service will be better off. Such an 
evaluation is often in the eye of the beholder. The Postal Service could argue such a 
private arrangement benefits all mail customers because it allows the Postal Service to 
retain market share and its largest customers, rather than passing on cost savings to its 
other customers. We are not yet comfortable with the concept of negotiated service 
agreements, but do appreciate the advance review by the Postal Regulatory Commission 
as provided by H.R. 22, rather than the secret tariff arrangement advocated by the Postal 
Service in its amendments. Additionally, under the Postal Service’s proposal, publishers 
and other mailers would only be able to file a complaint after the contract has been in 
place. The provisions of the deal would remain confidential. 

Such agreements are not meaningful to America’s community newspapers. It is 
not within the realm of reality that a small, rural newsptqrer customer would provide the 
benefits the Postal S«vice would seek in such arrangements, nor is it possible that our 
newspapers would have the time to go before the PRC in an advance review proceeding 
in Washington, D.C. 
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There is a danger that such special deals would result in a two-tiered postal 
system — ^where one set of select postal patrons would receive the best treatment, while 
other users would receive poor treatment and higher rates because they could not offer 
the same enticements to the Postal Service. These postal have-nots would be faced with 
only one avenue of recourse — the PRC, but would have few tools to fight the deals since 
the arrangement would be secret. 

It is not adequately developed why such special deals are in the public interest. 
There is a greater likelihood that universal service would be damaged by allowing the 
agency to focus on a select group of customers. There is only one national postal system 
that exists to serve all customers. It is unclear what new operations would have to be put 
into place to serve select customers by the Postal Service. It is more beneficial to the 
system as a whole if available discounts were passed to all customers based on open, 
objective criteria under the review of the Postal Regulatory Commission. We do not 
support negotiated contracts and urge their rejection. 

Rates For Products in the Competitive Category: 

H.R. 22 separates the rate-setting provisions between the non-competitive and 
competitive categories of mail. Non-competitive mail would include the classes used by 
newspapers, namely. Periodicals mail and Standard A for their advertising mail and 
shoppers. These mail classes would be subject to the price cap regime. A second category 
would be “competitive mail,” including Priority mail, expedited mail, mailgrams and 
parcel post. Rates in this category are established by the Board of Directors of the Postal 
Service. The product must cover its attributable costs and the entire category of mail must 
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collectively provide an equal cost contribution as is applied by non-competitive mail. 

This category will also be subject to the same laws faced by private industry. 

We support this provision so long as there is a strong firewall established between 
the competitive and non-competitive products. Our concerns with this division, however, 
is that there is a danger that the captive mail could cross-subsidize competitive mail if the 
amendments offered by the Postal Service are adopted, or that the Postal Service would 
use its monopoly powers to develop a purportedly non-competitive product and then 
catrqjult it over the wall where absence of regulatory control would permit monopoly 
profits. This has occurred in other industries where a project is rolled out by the regulated 
entity through its subsidiary and financed by its monopoly products. For example, in the 
early days of telecommunications reform, state public utility commissions routinely 
complained that their meager auditing staffs were wholly unable to detect the complex 
bookkeeping fiats that they believed enabled local loop telephone companies to shift 
costs to the monopoly so that the unfettered competitive subsidiaries could offer lower 
prices. It will be quite difficult to demonstrate that the competitive products will be able 
to cover attributable costs and can also “collectively”contribute to the overhead. 

Meanwhile, the Postal Service has offered amendments that would eliminate the 
requirement that such products must make a contribution to the overhead of the USPS — 
clearly allowing for the possibility that the captive mailers will be paying for the 
successes and failures of such products in added overhead costs. Will the postmaster, for 
example, be working for the monopoly products exclusively, or will we pay his or her 
salary while the job drifts irredeemably to developing the competitive side of the Postal 
Service? We are also skeptical of the assertion by the USPS that it can separate its assets 


11 



530 


and liabilities between competitive and non-competitive segments of the Postal Service. 
Will depreciated buildings, for example, be shifted cost free to the new corporation so 
that the monopoly ratepayers must pay the bill for new facilities? Or will the cost basis 
and depreciation be recaptured and passed on to the private law corporation in a sales 
price? Will the private law corporation pay taxes on the basis of its acquisition-priced 
assets or upon the basis of the Postal Service acquisition? Again, this may create a two- 
tiered postal system counterproductive to universal service where captive mailers are 
paying for new ventures by the Postal Service. We would urge the Subcommittee to 
reject these amendments. 

Market Tests: 

H.R. 22 offers the opportunity to the Postal Service to conduct two kinds of 
market tests. The first allows for a market test for “experimental noncompetitive 
products,” which would be significantly different fi'om all products offered by the Postal 
Servtce “within a two year period prior to the test.” (Section 3751) Revenues received 
could not exceed $10 million armually. There is an added test to be performed by the 
PRC to ensure the test does not cause “undue market disruption.” The test coiild last up to 
two years. (Section 3751) There is a requirement that the Postal Service is to file with the 
Postal Regulatory Commission a notice setting out the basis for the test 30 days before 
initiation. (Section 3751 (c)) 

The second type of test would occur for experimental competitive products. This 
test would be for prxrducts substantially different than all other products offered by the 
USPS in the two-year period preceding the test. The test carmot exceed $100 million 
armually in revenues. It would be limited to two years. The PRC would again regulate 
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these tests to ensure against “unfair or disruptive competition.” There is also a notice 
provision requiring the Postal Service to provide notice to the Postal Regulatory 
Commission that the test meets the requirements of the law. (3752 (c)) 

NNA is concerned with the size of these tests and their impact on private industry 
already offering many of the products the Postal Service would seek to offer. To the 
Postal Service, as reflected in its proposed amendments to H.R. 22, the size of the tests 
are not enough. To a small mailer already subject to competition in the free marketplace, 
such tests would be enormous. 

We fear that these tests will focus the Postal Service on competitive ventures 
while losing sight of its core universal service delivery mission. We question where 
funding for such large tests would be derived. If there is to be such a large test, will non- 
competitive services need to pay for the start-up costs? There is also no direction as to 
what the excess revenues from market tests are used for, whether more tests or whether to 
lower mail rates for the customer. Finally, we question whether the jurisdiction of the 
Postal Regulatory Commission is being extended into the antitrust arena to examine the 
impact of these test on the marketplace. 

Private Law Corporation: 

H.R. 22 also would give the Postal Service the opportunity to set up its own 
“private” corporation. (Section 204) The Postal Board of Directors could establish this 
company and take all steps necessary for incorporation. It is specified in the bill that 
neither the entity is not to be considered an instrumentality of the United States nor a 
government controlled entity. Meanwhile, the Postal Board would choose the Board of 
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Directors of the company — which begs the question of the corporation’s independence 
from the USPS. 

The company would be able to issue stock but the shares must be purchased by 
the “Postal Service Competitive Products Fund.” This fund is set up by the Postal Service 
to offset its costs in providing competitive services. (Section 203) The corporation could 
offer any postal or non-postal products with the exception of the postal monopoly. It 
would also engage in joint ventures and other alliances with private industry. 

Unfortunately, the provision in the legislation as well as the proposals offered by 
the Postal Service itself fail to even to support the concept of promoting universal service 
through funds from this private corporation. Both H.R. 22 and the Postal Service seem to 
accept the premise that the Postal Service is no longer a relevant agency in today’s 
society and should therefore be backstopped by a private company. We are concerned 
that in offering postal products, this new corporation could erect a new postal system 
operating on a parallel track with the existing Postal Service, only funded by its 
competitive products. The private corporation will gradually skim the cream, and quietly 
retire the public service obligation from the traditional Postal Service as being too costly. 

In offering non-postal products, this new cotporation could compete effectively 
with private industry. NNA does not support the concept that the federal government 
should be unleashed by Congress to compete with private business, even if the intent of 
the competition is to further universal service. Meanwhile, nothing compels the private 
corporation to fund universal service. We do not believe it serves the public interest to 
allow the Postal Service to engage in nonpostal activities where its economies will distort 
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the private marketplace. We are not convinced such a trade-off would serve the nation in 
maintaining a strong and healthy Postal Service. 

CONCLUSION 

Despite our objections to some of the provisions of H.R. 22, we understand that 
postal reform is an evolving work in progress. The Subcommittee staff has been 
outstanding in providing clarification and guidance. The staff of the Postal Service, under 
the leadership of Postmaster Henderson has been open and involved in mailers’ needs 
and interest in postal reform. We appreciate the opportunity to share oirr views and look 
forward to working towards an acceptable postal reform bill that will be beneficial to our 
members and to the communities they serve. 
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On behalf of the Mail Advertising Service Association International (MASA), I 
would like to thank the Chairman for this opportunity to comment on H.R. 22, the Postal 
Modernization Act of 1 999. I am the Chairman of the Board of Directors of MASA and 
Chairman and CEO of Grizzard Advertising, a direct marketing and fund raising firm 
headquartered in Atlanta, Georgia. Our company has about 650 employees in our 
production facilities in Atlanta and Houston and in agencies and sales offices elsewhere 
around the country. 

MASA is the trade association for the mailing services industry. It has about 680 
member companies nationwide, comprised of lettershops, data processing companies, 
mailhouses, direct mail agencies, fulfillment operations, and suppliers to these 
businesses. We are a very significant “partner” of the Postal Service, performing mail 
preparation services for what has been estimated to be half of the Standard Mail (A) 


1 



535 


advertising mail bandied by the Postal Service. We also process a large volume of First 
Class mail. Our role is to prepare the mail that our “partner” the Postal Service delivers. 

As the Committee is aware, MASA has provided testimony before on the predecessors to 
H.R.22. My predecessor as Chturman of MASA, Dan Goodkind, testified in support of 
H.R. 3717, and offered suggestions for modifications to that bill that, in the association’s 
view, would help implement die objectives of postal reform. Many of these suggestions 
were addressed in the original version of H.R. 22, and we are grateful that our voice was 
heard. We offered additional comments on the original version of H.R. 22. In general, 
we were supportive of postal reform as reflected in H.R. 22. We expressed concerns 
about the details of some of the pricing, ratemaking and regulatory reforms in the bill. To 
some extent these eoncems have been addressed. MASA continues to be in favor of 
postal reform. MASA also continues to support the regulatory reforms in H.R. 22, 
specifically including the flexibility that H.R. 22 would afford the Postal Service in 
pricii^ competitive and non-competitive products and proposing new mid experimental 
services. We also support special negotiated service agreements for the competitive 
products, but not for the non-competitive monopoly products if piece volume is one of 
the price determinants. 

But the one paramount feature of H.R. 22 that MASA members, as small businesses that 
depend upon and work in close partnership with the Postal Service, cannot under any 
circumstances support, is the provision for a private law corporation. This corporation 
would be wholly owned by the Postal Service, financed by Postal Service revenues, and 
permitted to compete in any area - postal or non-postal - without constraint on its 
activity. In short, if the (uivate law corporation were to become a reality, each and evmy 
MASA member would be at risk that the Postal Service would decide to move up the 
supply chain and miter into competition directly wifii those businesses that now supply it 
with so much of the advertising mail it delivers. Despite MASA’s earlier objections to 
this provision when it first appeare4 it ronains a central feature of foe bill. 
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1 cannot emphasize enough how strongly MASA objects to the private law corporation, 
on both philosophical and practical grounds. 

We see no possible philosophical justification for creating a government backed 
corporation to compete with private business. While the Postal Service is clearly facing 
many pressures on its core business fi:om electronic diversion and other sources, the 
remedy is rmt that government should go into business to compete with the private sector 
for profits. There is no precedent for the unparalleled scope the private law corporation 
would be afforded. Other government sponsored enterprises, upon which die bill’s 
provisions are apparently modeled, ate limited to activities that are within the basic 
mandate of their chatter. For example, Fannie Mae is chartered to foster home ownership 
by facilitating residential mortgage financing, and it engages in activities incident to this 
charter. And yet, even within its relatively focused charter, its participation in a market 
already served by many other private corporations has proved controversial, as private 
secutiries firms have complained vigorously that Fannie Mae enjoys an unfiir 
competitive advantage in the mortgage backed securities markets. Under H.R. 22, there 
is no such focus - the private law corporation lacks even the justification that it is to 
advance a particular governmental policy. Its only justification is that if it can 
successfully earn profits at the expense of its private competition it will reduce the costs 
of providing mail services by the Postal Service. It is impossible to conceive that the 
American public or business in general would support the concept that government 
should go into competition with private business in order to reduce the cost of providing 
essential governmental services. 

The Congress has recently expressed its triew on govemnrent being engaged in clearly 
non-governmental activities by passing S. 314, the Federal Activities Inventory Reform 
Act (FAIR Act). While the FAIR Act is designed to ensure that government agaicies 
restrict themselves to reasonable “government” activities, HR22’s private law corporation 
provision wrould authoriite the Postal Service to go into any business it desires, including, 
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ludicrously, the opening of Buick dealerships around the country. 


The great irony of the private law corporation, moreover, is that it does not even 
accomplish its stated objective. Under H.R. 22, the private law corporation is financed by 
the Competitive Products Fund, that is, from Postal Service funds that would otherwise 
support core postal services, either competitive or non-competitive. Assuming it Mms 
profits, and does not simply lose the Postal Service investment through unprofitable 
operations, there is no requirement that such profits benefit the Postal Service core 
function - delivery of the mail. If the private law corporation simply plows its profits 
back into building its competitive business, the Postal Service will not see one dime of 
benefit from the private law corporation. Alt that would occur is an asset, in the form of 
stock ownership in the private law corporation, on the books of the Postal Service. There 
is, frankly, no pMicularly easy way to fix this problem consistent with the basic objective 
of growing the private law corporation’s activities. Normally a growth company would 
want to use revenues and profits to build its business. Requiring it to pay dividends, for 
example through some cumulative preferred dividend feature, would only put a brake on 
the growth contemplated by the private law corporation in the first place. Clever 
accounting or financing vehicles could probably circiunvent any such provision, in any 
event. 

The fundamental problem with the private law corporation for MASA’s members, 
however, is that it would put our members in competition with their Postal Service 
“partner.” Our members work with the Postal Service every day to make the mailstream 
more efficient and to make mail a more attractive advertising product for our customers. 
Our businesses are not only dependent on the Postal Service, we are a true partrwr in frte 
sense that both our businesses and the Postal Service have the same interest in improving 
postal products and services and growing the volume of mail, indeed, advertising mail is 
the fastest growing part of the mailstream. Through the private law corporation, however, 
it would be entirely possible that the Postal Service would, as one prason has put it, try to 
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go up the “value chain” by expanding its operations vertically into the business areas that 
provide mail to the Postal Service for delivery. If the private law corporation, using the 
resources it obtains ftom Postal Service funding, enters the business of providing list 
maintenance, sortation, printing, stuffing, mail preparation, and the Uke, our MASA 
members would face competition fiom their most important partner, a partner upon 
whom they are absolutely dependent. 

MASA simply does not believe that this is either fair or good policy. Small businesses 
throughout the country would undoubtedly be appalled if they knew that Congress was 
contemplating a government sponsored competitor such as the private law corporation. 

MASA very much appreciates and supports the diligent and hard work by the Chairman 
and the Committee to come up with a bill that contains so much that is positive and 
necessary in postal reform. If the regulatory provisions of H.R.22 are passed, great 
progress will have been made to enable the Postal Service to continue as a healthy 
enterprise providing the fundamental mail delivery service that is its central mandate. We 
urge that the Cottirttittee reconsider the private law corporation and excise it fiom H.R. 

22 . 
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Mr. Chairman, thank you for the opportuaiiy to present you and the other 
members of the Subcommittee with the comments of Cox Target Media, Inc. with 
respect to H.R. 22, the Postal Modernization Act of 1999. 

Val-Pak Direct Marketing Systems, Inc. and Carol Wright 
Cox Target Media, Inc. has two wholly-owned subsidiaries which are 
substantial mailere, primarily using Standard A Mail. Val-Pak Direct Marketing 
Systems, Inc. is the nation’s largest firm in the subset of the hard-copy, direct mail 
cooperative advertising industry which is sometimes referred to as “coupons in an 
envelope.” Val-Pak operates in all 50 states through approximately 210 TJ.S. 
franchises which are members of the Val-Pak Dealers’ Association, Inc. The work of 
these franchisees is supplemented by efforts of approximately 1,200 sales 
representatives. Cox Direct, trading as Carol Wri^t, is one of the largest firms in 
this same market segment. Both companies’ headquarters are located in Largo, 
Florida. Val-Pak also prints at and mails from a large facility in Las Vegas, 

Nevada for 11 western states. Carol Wright also operates two plants, located in 
Elm City, North Carolina and in Washington, North Carolina. Val-Pak and Carol 
Wright collectively mail over 800 million pieces annually. 

Val-Pak, joined recently by Cox Direct, has been an active intervenor before 
the Postal Bate Commission in recent dockets, including the nngor reclassification 
case, Docket No. E95-1, the most recent omnibus rate case, Docket No. R97-1, as 
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well as a variety of other matters. In the last rate case, we were quite pleased that 
the Postal Service finally elected to request a modest increase, instead of waiting 
until operating deficit? piled up to the point where a major hike in rates became 
necessary. This change in policy by the Gtovemors addresses one of our prior 
criticisms of the Postal Service’s approach to rate-setting. 

It must be understood that our two businesses are enormously reliant on the 
United States Postal Service, We earnestly and enthusiastically support the Postal 
Service in its carrying out its basic mission — to deliver the mail, rapidly and 
economically. We need and want the Postal Service’s delivery business to thrive 
and prosper in coming years. It is for this very reason that we have been willing to 
make constructive criticisms when we felt it necessary. As will be discussed later, 
Val-Pak wars an early critic of the Postal Service’s inadequate research and 
development (R&D) and capital investment plans, and a proponent of the Postal 
Service’s shifting to a policy of making massive investment in its ovm 
infrastructure. It is for this reason that we are most appreciative of the time that 
you and your Subcommittee have invested in the current effort to investigate 
changes in legislation which may be necessary to assist the Postal Service to 
modernize so that it can better fiice a variety of marketing and operational 
challenges. 
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As I will explain in more detail below, we agree ftilly that the Postal Service 
desperately needs to expand and modernize its infrastructure at a much faster rate, 
become more efficient, increase productivity, reduce costs and improve the service 
given to all classes of mail, especially Standard A Mail. Nevertheless, we appear to 
view the realities of modernization in terms that may he somewhat different and, 
perhaps, broader than that of the Postal Service, or that covered hy H.R. 22 in its 
current form. In fact, we have serious reservations about certain portions of H.R. 

22 as well as reservations about certain of the extensive amendments which the 
Postal Service has proposed. It is also our view that certain issues essential to the 
future success of the Postal Service are not being adequately addressed either hy 
the Postal Service or by H.R. 22. 

Postal Service Infrastructure 

In order to handle the vast voltunes of mail that are generated each business 
day, the Postal Service has an extensive network of facilities and equipment 
through which the mail must move. Collectively, this network and those facilities 
form the infrastructure that constitutes the hackhone of the Postal Service. In a 
competitive world no infrastructure can remain functional without a process of 
constant mainten^mce and improvement. This is especially true when the 
technology that undergirds the infrastructure is undergoing rapid evolution. The 
health and vitality of this infrastructure are infinitely more important than 
whether the rate setting process established in the Postal Reorganization Act of 
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1970 is to be tinkered with. The generally agreed-upon goal is for the Postal 
Service to achieve lower rates and better service, which will benefit all mailers and 
also make the Postal Service more competitive. The problem is not in the nuances 
of pricing under the Postal Reorganization Act, which has worked admirably well 
for over 25 yeare. It is our view that the principal problem faced today by the 
Postal Service is the Postal Service’s own unwillingness to invest in itself and its 
core mission as it needs to do. The solution to this problem can be adiieved by the 
Postal Service acting alone, without a single legislative change. 

Since the Postal Reorganization Act became effective, the Postal Service has 
enjoyed a remarkable growth in mail volume. From 1978 to 1998, total volume 
more than doubled, from 96 to 198 billion pieces. Too many of our existing postal 
facilities were not built to handle today’s volume, much less any future incr^ses in 
volume. Considering the cramped and over-crowded condition in which many postal 
employees must work, they do an admirable job of getting the mail delivered. We 
often marvel at how well they do under such adverse circumstances. However, 
because the Postal Service has struggled so long with an infirastructure Uiat has 
been inadequate for the growing volume of mail, it may have become complacent 
about the fact that it pereniaUy has so many undersized and cranq>ed fadHties. We 
urge you to consider whether this infrastructure is being properly tended to before 
legislative changes are finalized, for it is the infrastructure that will determine 
whether the Postal Service will he successful into the next century. 
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Inadequate Spending on Capital Investment by the Postal Service 

The amount of money invested by the Postal Service over the last decade, 
along with its operating revenues, is summarized in Table 1. As shown in column 
1, operating revenues have grown each year, from approximately $40 billion in 1990 
to $60 billion in 1998. Net investment, however, shown in column 4, is another 
story. Beginning in 1993, net investment declined precipitously as the Postal 
Service’s automation program virtually ground to a halt for several years. Even 
after recovering a bit, the $1.56 billion of net investment in 1997 was still less than 
the $1.69 billion of net investment in 1992, not even considering the inflation creep 
and volume increases over the intervening years. 

Column 5 of Table 1 helps put the Postal Service’s net investment spending 
into better perspective. It shows net investment as a percentage of die Postal 
Service’s operating revenues. Between 1990 and 1992, the percent of operating 
revenues spent on net investment grew from 3.0 to 3.7 percent, then dropped to as 
litde as 1.2 percent. With respect to investment spending, the Postal Service 
appears to have been “ranqiing down” during a time when it should have been 
“rangiing up.” We would urge that net investment be ramped up to at least 3.7 
percent of tolerating revenues, the level reached in 1992. 

The level of the Postal Service’s long-term debt is also revealing as an 
indicator of the Postal Service’s ability to have undertaken net investment 
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spending. The Postal Service’s long-term debt is summarized in Table 2. As you 
can readily observe, since 1992, the Postal Service’s outstanding long-term debt has 
declined sharply, from $9.2 to $2.8 billion. 'This reduction in debt may have 
strengthened the financial balance sheet. However, it was obtained, at least in 
part, as a result of the meager level of net investment by the Postal Service, and the 
concomitant failure of the infiastnictune to keep up with the growth in volume. 

Had the Postal Service been modernizing aggressively during the last six 
years, it would have been unable to pay down its long-term debt as rapidly as it did. 
The long-term debt level certainly would not have declined by 70 peroent; more 
likely it would have declined less, perhaps stabilized or, under an aggressive 
investment strategy, it could even have increased (although we are not necessarily 
saying that such a high level of investment should have been undertaken). Under 
an aggressive investment plan, the statutory debt limits contained in 39 U.S.C. 
Section 2005 might have needed this Subcommittee’s review, since those 
restrictions on borrowing were set when the Postal Service was a substantially 
smaller enterprise than it is today, and before automation became a feasible avenue 
for profitable investment. 

The six-year decline in investment spending represents a missed opportunity 
to modernize. Opportunities like this are difficult, if not impossible, to recapture. 
One result of these years of investment neglect is the emergence of too many 
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cranked and overcrowded postal &cilities, which, we believe, have contributed 
mistily to the inconsistent quality of service received by Standard A Mail. 

In Chairman McHugh’s prepared comments delivered at the hearing on 
February 11, 1999, he noted that former Postmaster General Runyon’s call for 
reform of the current regulatory system some four years ago was perhaps the most 
inqrartant factor starting the Subcommittee on its current journey. On more than 
one occasion we have wondered whether the current l^islative drive to change the 
way rates are set inadvertently may have diverted attention from the critical issue 
of why the Postal Service was cutting back on its automation pn^ram and doii% so 
little to expand and modernize its infrastructure. 

Inndeqnate Spending on Research and Development by the Postal Service 

Another critical area that has been neglected woefully by the Postal Service 
is R&D. Spending on R&D is like seed com. It is a vital investment in the future, 
because it creates opportunities for productive ways to invest capital. When 
directed properly, R&D spending can be among the wisest investments of all. 

Postal Service spending on R&D since 1990 is shown in Table 3. As can be 
easily seen, again starting in 1993, R&D ezpmiditures were curtailed sharply, and 
since that time they have remained at a conquuutively low level. To us, this 
reduction in R&D seems extremely short-sighted for an organization that generates 
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over $60 billion in revenues, has over 800,000 employees, and must move 
increasingly large mountains of mail each year. Unless the necessary B&D takes 
place today, it is somewhat unrealistic to expect the appearance of opportunities for 
investment in modernization tomorrow. 

We believe that this Subcommittee should look at both R&D and capital 
investment levels. We would urge the Subcommittee, in its oversight capacity, first 
to investigate why the Postal Service is not increasing its investment and E&D 
efforts and, second, to examine whether the incentives contained in H.R. 22 are 
sufficient to get investment and R&D back on the track. Surely these matters are 
not the fault of the rate-setting mechanism which has received much uryustified 
criticism, as the Postal Rate Commission has no jurisdiction over expenditures for 
R&D or capital investment. 

Modemization of Postal Service Facilities and Equipment 
Modernization of the Postal Service infinstructure requires that relatively 
less efficient labor-intensive facilities be replaced with relatively more efficient 
capital-intensive facilities. So long as R&D and capital investment continue at 
inadequate levels, however, the Postal Service inevitably will contmue being a 
labor-intensive organization. 
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When it comes to replacing labor with capital in postal operations, we 
recognize the time-honored principle of TANSTAFL — “there ain’t no such thing as a 
free limch.” It would be unrealistic to expect otherwise. To avoid the need to hire 
lai^e numbers of new and expensive workers, a massive amount of capital spending 
is required. And catching up with investment spending that did not occur during 
the last six years will require time as well as money. To bring the Postal Service’s 
infrastructure fully up to rapidly evolving modem standards over the next 10 to 15 
years, the required amount of new investment could exceed $100 billion, a sum 
which dwarfs the amounts set out in the Postal Service’s Five-year Strategic Plan. 

Val-Pak filed comments with the Board of Governors in July 1997 criticizing 
the level of capital investment planned for by the Postal Service, and urging far 
greater capital investment than that contained in the June 16, 1997, draft Postal 
Service’s Five-year Strategic Plan (FY 1998-2002). Subsequently, the Postal 
Service’s own Blue Ribbon Committee issued a report that also criticized the Postal 
Service’s level of investment spending as inadequate and urged higher levels. Not 
many voices were then urging increased capital investment. 

The Postal Service certainly has its work cut out for it. Moreover, with the 
possible exception of the debt limit provision in the Postal Reorganization Act, it 
would appear that the Postal Service has the authority under existing legislation to 
do what needs to be done. Perhaps the incentive stmcture is what is lacking, and 
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perhaps the Postal Service needs more Governors who are tamiliar with running 
large organizations. We question, however, whether tibe incentives in H.R. 22 will 
provide the Postal Service with adequate motivation to correct these obvious and 
continuing problems. Certainly the bill’s provision dealing with the experience 
required for Governors is a good idea, and perhaps the emoluments of Governors 
should be increased, in keeping with the qualifications sought in Section 212. 

Retain the Productivity Factor in the Rate Cap Formula 
Our concerns about investment provide the basis for our views on the 
productivity factor in the proposed rate cap formula in H.R. 22. As noted above, we 
do not regard annual net investment of under $2 billion as sufficient for the Postal 
Service, as it can usefully put in place much more. Substantial investment, 
property directed, should increase productivity markedly, and those gains in 
productivity should be shared with mailers through lower rates via the productivity 
fitctor. For Standard A mailers, the promise of higher productivity and lower rates 
is the chief enticement of the rate setting mechanism proposed in H.R. 22. Without 
this, the bill offers mailers such as us nothing but potential increased competition 
fi-om the Postal Service. For this reason, we would strongly urge the Subcommittee 
to reject out of hand the Postal Service's proposed amendment concerning 
establishment of the adjustment &ctor, because it effectively would eliminate the 
productivity dividend by treating it normally as “zero.” Indeed, in our view, H.R. 22 
should be structured to give the Posted Service every conceivable incentive to 



550 


11 

increase productivity. One such incentive would be for the Commission to set a 
high but attainable level for productivity increases. 

Retain Equal Markup for Competitive and Monopoly Baskets 
H.R. 22 makes a useful distinction between competitive and non-competitive 
products, and creates separate baskets for each. With respect to the basket of 
competitive products, the Postal Service may deserve more flexibility in the way it 
sets rates. However, that flexibility must not be allowed to relieve competitive 
products from paying a fair share of the Postal Service’s institutional costs. 
Speaking as a customer totally captive to the Postal Service’s monopoly, we are of 
the opinion that the Postal Service’s proposed amendment concerning cost coverage 
of competitive products, which would sunset the equal markup provision after five 
years, should be rejected. Without this provision, mailers whose rates are in the 
non-conq>etitive basket would stand a great risk of paying virtually all of the Postal 
Service’s institutional costs. 

Postsd Service Competition with Private Sector Businesses 
Hopefully, the preceding critique provides a useful backdrop for our views on 
how much and where the Postal Service should be allowed to compete with the 
private sector. As you can tell fiom these comments, we at Cox Target Media are 
strongly in favor of the Postal Service expanding and modernizing all of its facilities 
and carrying out its traditional mission to deliver the mail, effldmitly and reliably. 



551 


12 

In 1998, the Postal Service had to deliver over 12 million tons of mail — a 
formidable task indeed. To its credit, the job did get done. On too many occasions, 
however, deliveiy was inconsistent and not in conformity with the Postal Service’s 
own standards. Better carrying out of its basic mission would, of course, make the 
Postal Service a strong competitor in the delivery service arena. A reliable delivery 
service for Standard A Mail that consistently met service standards 98 percent of 
the time would also help generate desirable growth in mail volume, perhaps 
sufficient to sustain the Postal Service well into the next century. 

M^th respect to that basic mission, as an illustration of the problem, we point 
to the principal class of mail that we use — Standard A Mail. For over 20 years, the 
Postal Service has been promising to implement a system for measuring 
performance of Standard A (formerly third-class) Mail delivery. To date, however, 
the Postal Service is not able to track one single piece of Standard A Mail as it 
moves through the postal network. Too many mailers report that service is 
inconsistent, and in need of improvement. Consequently, first things being first, we 
are strongly of the opinion that the Postal Service should get its own house in order 
and invest all available resources in modernizing the postal network before it even 
contemplates any investment in other non-postal ventures that are deseed to 
compete with or replace private ventures. 
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WhSe tbe infrastructisre issue is beiug ignored, we believe that auction is 
being mis-focused by some of tbe provisions set out in H.K. 22. It is our view that 
new investment by the Postal Service in conqtetitive areas not directly related to 
modemizatiim of pc^tal fodliti^, as sougdit by the P<%stal Service, is not the solution 
to any problem reasonably feced by the Postal Service. Such investment in 
competitive areas would be able to provide a meaningiul offset to the Postal 
Service’s $20 billion of institutional costs if and cmly if (i) the return on such 
investment is well in excess of the interest cost, and (ii) the return is sufficiently 
large to represent a material offiet to the $20 billion of institutional costs. Let us 
take an illustration to see if this is likely. 

Assume that investment in competitive areas would earn an averts gross 
return of 10 to 20 percent (even though the General Accounting Office r^cots seem 
to indicate that most Postal Service initiatives have foiled to make any money at 
all), and interest would cost 5 to 6 percent, the Postal Service would need to invest 
many billions of dollars in order to effect a meaningful reduction in mstitutional 
costs that now exceed $20 billion, and grow with each passing year. Such a multi- 
billint dollar investment program not only would divert much needed investinmit 
resources and management attention away from the postal infrastructure, which is 
necessary to cany out its core business successfully, but would also inq>Iy extensive 
amqjetition with the private sector by a govemment-spcmsored numopoly virtually 
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anywhere in the economy the Postal Services feels it might have a conq>etiiive 
advantage that it could exploit to earn additional net revenues. 

To better understand what the Postal Service could also do with the 
increased ability to tnnqiete with the private sector, some rerent history is 
instructive. Only a few years ago, the Postal Service attempted to move into one 
area where it would have been in direct competition with Val-Pak, in develc^ing a 
new product which it called Neighborhood Mail. Under this proposal the Postal 
Service would have accepted unaddressed drculars from small advertisers for 
delivery as so-called ‘third-bundlre.” Although Postal Service management 
eventually saw the unworhability of this proposal, it took significant mailer efforts 
to get this point across. 

The Postal Service’s recent move into the direct mail advertising business by 
selling “coupon" type advertising to businesses as part of its new mover mailings is 
another illustration demonstrating the Postal Service’s cmttanued willingness to 
compete directly with the private sector. H.R. 22 provides no guarantee whatsoever 
that Neighborhood Mail, other forms of coupons, or similar bad ideas would be 
discouraged from being pursued. More likely it would actually encourage the Postal 
Service to devise new ways to compete with its customers in an effort to extract 
additional net revenues from the mail wherever it saw the opportunity. Ihe 
provision for a private law corporation is frau^t with potmitial problems, and we 
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would ask the Subccaniiiittee to reconsider whether it wants to open that Pandora’s 
Box at this time, 

lastly, while this bill allows the Postal Service increased opportunities to 
compete freely, H,K. 22 offers the Standard A Mail customer no benefits of 
competition, and no relief from the monopoly. If competition is desirable for the 
Postal Service as a business, and the Postal Service wants to be free to become a 
competitor with private firms, there is no justificatiott for the Postal Service to 
insist that it retain all of its governmental privileges and maintain a statutory 
monopoly over the mail of businesses and individuals who send so-called ‘letter 
maO.” We have serious philosophical problems with imfettered competitian by a 
government-sponsored monopoly, as other, better ways to retain universal service 
exist 


In light of the preceding considerations, we strongly recommend that the 
Postal Service’s ability to invest in non-postal areas not be Branded at this time. 
The issue of diversification and unfettered competition with the private sector can 
be revisited after the Postal Service puts its ovm house in order witii respect to its 
core fimction of efficient and economical delivery of the mail. 
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Table 1 

U. S. POSTAL SERVICE 
OPERATING REVENUES AND INVESTMENT 
1990-1998 


( 1 ) 


Fiscal 

Operating 

Revenues 

Year 

(mill) 

1990 

39,655 

1991 

43,884 

1992 

46,151 

1993 

47,418 

1994 

49,383 

1995 

54,293 

1996 

56,402 

1997 

58,216 

1998 

60,072 


(2) 

Gross 

Investment: 

(3) 

Purchase of 

Depreciation 

Property & 

anrj 

Equipment 

Amortization 

(mill) 

(mill) 

1,858 

669 

2,321 

734 

2,475 

784 

1,885 

889 

1,727 

992 

1,808 

t.141 

2,340 

1,333 

3,233 

1,673 

3,055 

1,579 


(4) 

(5) 


Net 

NET 

Investment 

INVEST- 

as Percent of 

MENT 

Operating 

(mill) 

Revenues 

1,189 

3.0% 

1,587 

3.6% 

1,691 

3.7% 

996 

2.1% 

735 

1.5% 

667 

1.2% 

1,007 

1.8% 

1,560 

2.7% 

1,476 

2.5% 


Source: Annual Reports of the U. S. Postal Service 
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Table 2 

U. S. POSTAL SERVICE 
LONG-TERM DEBT 
1990-1998 



Long-term Debt 
at end of 

Fiscal 

Fiscal Year 

Year 

(millions) 

1990 

6,668 

1991 

8,139 

1992 

9,173 

1993 

8,686 

1994 

7,727 

1995 

7,019 

1996 

3,909 

1997 

3,225 

1998 

2,788 

Source: 

1998 Annual Report of the 
U. S. Postal Service, 
pp. 72-73. 
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Table 3 

U. S. POSTAL SERVICE 

RESEARCH & DEVELOPMENT EXPENDITURES 
1990- 1998 



Research & 


Development 

Fiscal 

Expenditures 

Year 

(millions) 


1990 81 


1991 

115 

1992 

168 

1993 

58 

1994 

50 

1995 

52 

1996 

56 

1997 

68 

1998 

77 


Source: Annual Repors of the 
U. S. Postal Service, 
Auditor's Note 2. 
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99 F:3 25 F.! 3- flP 

February 22, 1999 


The Honorable John M. McHugh 
Chairman, Subcommittee on the Postal Service 
Committee on Government Reform 
and Oversight 

U.S. House of Representatives 
Washington, D.C. 20515 

Dear Mr. Chairman: 

This letter responds to your request for the Administration’s views on the Postal 
Modernization Act of 1997 (HA 22 in the 105th Congress) and, in particular, the 
provision of the bill {section 502) that would allow the United States Postal 
Service (USPS) to contract for the carriage of international mail. 

To provide you with the most up-to-date information on the Administration’s 
position, 1 have enclosed a provision (section 707) from the Department of 
Transportation’s February 8, 1999, Federal Aviation Administration 
Audiorization that addresses the issue of international mail rate-setting 
authority. Section 707 provides for termination, as of October 1, 2000, of the 
Department's international mail-rate-setting authority. Assuming enactment in 
this session, this provision would allow the USPS and U S. carriers a sufficient 
period of time to negotiate a new basis for the carriage of international mail. 

The D^artment looks forward to working with the Committee on this important 
postal issue. 

The Office of Management and Budget advises that, from the standpoint of the 
Admirristrahon, there is no objection to the submission of this report for the 
consideration of Congress. 

Sincerely, 
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SEC. 707. REPEAL OF MAH, RATE-aETTINGAUTHORITV. 

(a) Effective December 31, 1998, section 4(k) of the Act of July 5, 1994 
(Public Uw 103-272, 108 Stat. 1370), as amended by section 7(a)(3)(D) of the 
Act of October 31, 1994 (Public Law 103-429 , 108 Stat. 4329), is repealed. 

(b) Section 41901(a) is amended to read as follows: 

"(a) nH-E 39~The United States Postal Servir* may provide for the 
transportation of mail by aircraft in air transportation under this chapter and 
under chapter 54 of title 

(c) In section 41902(b)- 

(1) strike clause (1); 

(2) redesignate clauses (2), (3), and (4) as clauses (1), (2), arui (3), 

respectively; and 

(3) in clause (2), as redesignated, strike "clauses (1) and (2)” and 

substitute "clause (1)". 

(d) Section 41907(b) is repealed. 

(e) Sections 41107, 41901(b), 41902(a), 41903(a), and 41903(b) are amended 
by striking “in foreign air transportation or". 

(e) Effective date.-The amendments made by subsections (b)-{e) of this 
section take effect October 1, 2000. 
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February 19, 1999 

Honorable John H. HcHugh, Chairman 
Subconmlttee on the Postal Service 
Committee on Government Reform and Oversight 
U. S. House of Representatives 
2157 Rayburn House Office Building 
Uashington, OC 20515-6143 


Dear Hr. Chalman: 

We sincerely thank you and your committee for the opportunity to again review H.R.22, 
The Postal Modernization Act of 1999. Our testimony was prepared with the assistance 
from Hr. Ralf Selffe, CEO, HAIL SORT-CHICAGO who has appeared before your committee 
in the past. 

Our comments last Fall focused on: 

a. Misuse of the pricing authority granted by the Act which places the Postal Ser- 
vice In the position of “competing" on other than a level playing field since 
they set rates for expedited mall services by the private sector at higher than 
the Postal Service charges. The question then arises Is this fair “competition" 
or Is ft a conflict of Interest? 

b. He are still worried that the Act proposes significant liberalization of the 
ratemaking process In the monopoly baskets without offering the protections 
mailers have come to rely upon for setting equitable worksharing postage rates. 
It Is our belief that left to Its own counsel, the Postal Servlte: WIT 1 set rates 
to ostensibly meet the Act's targets for the very visible First Class stamp 
price but tinker with the worksharing rates to collect undeserved revenues. 

Under the Act's proposals, we understand that the USPS will be free to set 
rates that meet outside, objective targets. He further understand that within 
any mall Class, the subsidiary rates can be adjusted at the USPS's whim. This 
new power must be assessed In the context of the USPS's other great power, 
that of regulation. Already, the USPS has nearly complete freedom to append 
regulations which apply to any rate category. Regulations have been used to 
shift USPS costs to the mailing Industry and often without Increases In the 
Incentives. Experience In all rate cases since the late 1970s causes concern 
that the combination ratesetting and regulatory power, without the discipline 
of the Postal Rate Coiiaifsslon review. Is a recipe for long-term disaster. In 
fact, it appears.that regulations are used. as a very effective tool to raise 
effective' postal rates without outside review. 

Specifically,. we understand the USPS Is committed to keeping the First Class i.i 
“stamp” price under control. He are further worried that in meeting this ob- 
jective, the USPS will set other First Class worksharing rates higher than 
they would otherwise be'to essentially subsidize the single piece stamp rate. 


2529 Regal Rver Road 
ValriCO. FL 33594 


Ph: 813-684.4118 
Fax: 813-681-5800 
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By making worksharing prices artificially higher, the USPS makes its most 
Important customers targets of other, competitive media. If the volumes and 
revenues of these important customers 1s lost, the postal patrons remaining 
have a greater burden to bear and. In turn, become targets for diversion. 

The current rate-setting system provides a forum for mailers to redress the 
proposals the USPS makes for all First Class, monopoly, rates. Over the years, 
the PRC has often valued worksharing's contribution differently than has the 
USPS. It is notable that in every rate case we can remember, save one, there .. .. 
has been a difference between the Postal Service's price proposals and the 
mailing industry's estimates of worksharing's value. Under the proposed Act, we 
do notsee a venue for rationalizing these differences, setting economically 
efficient worksharing rates or for reviewing postage rates the USPS might 
set that industry finds unjustified. 

It is our conclusion, therefore, that the rate setting mechanisms proposed 
in H.R. 22, as they relate to setting monopoly worksharing rates, do not meet 
the obvious goals of the legislation. To remedy this shortcoming, we propose 
that the relationship between the "stamp price" and the various subsidiary, 
worksharing rates be a part of the initial ratemaking process and that they 
be frozen proportionately and absolutely until the next rate setting process. 
Then, the USPS can use its regulatory powers, subject to normal rules making 
obligations of notice and review, to make small adjustments over the time 
between. 

The Postmaster General, William Henderson, shocked leaders of postal unions and 
management associations by announcing on August 31, 1998 that the days of the 
Postal Service's 222 year-old monopoly are numbered. We concur with Mr. Henderson's 
view and vision that the termination of the First Class monopoly will help qualify 
the Postal Service's perceptions of "competition". Last November, Government Account- 
ing Office (GAO) issued a sixty-one page study(GA0/GG0-99-15) titled, U.S. Postal 
Service: Development and Inventory of New Products. A brief summary of that study 
is quoted in part as follows: "The U.S. Postal Service has developed an array of new 
products in recent years, such as Global Priority Mail, prepaid phone cards and 
retail merchandise. Some Members of Congress contend that the Postal Service is 
unfairly expanding its product line to compete in non-postal markets and legislat- 
ion to curtail such activity has been introduced. Some private sector companies have 
also raised concerns that the Postal Service could use its governmental status to 
an unfair advantage when introducing products that compete with private sector comp- 
anies. This report(l) Identifies the statutory and regulatory authorities and con- 
straints covering all major groups of new products; (2) Identifies the potential 
impact that H.R. 22 and the Postal Service's proposed reform legislation could have 
on new products; and (3) discusses the Postal Service Marketing Department’s new 
product development process," Accordingly, we recommend a revisit to the issue of 
the Postal Service's encroachment Into the private sector’s businesses through the 
overuse of the word "competition". 

We support modernization of the Postal Service and commend you, your committee and 
staff for the outstanding job of preparing an Act which Is very comprehensive 
and reflects the monumental effort to have legislation that will’be fair to both 
the Postal Service and the private sector. 
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Subject to your appoval and authorization, we request that this testimony be 
included in the record of your next hearing currently scheduled on March 4, 

1999 at 2:00pm. We thank you for the opportunity to provide this brief testimony 
and offer our services whenever needed. Please do not hesitate to call us at 
813-684-4118 if there are questions. 



President 
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Treasury Responses to Representative Fatfah’s Qnestions 
Concerning H.R. 22. the “Postal Modernization Act of 1999” 

Question 1; Please list the benefits the postal service currently derives finm having the full faith 
and credit of the U.S. 

Answer: Although 39 U.S.C. Sec. 201 provides that the Postal Service is an independent 
establishment of the Executive Branch, nevertheless its obligations are not backed by the full 
faith and credit of the United States. At the Postal Service's request, however, the Secretary of 
the Treasury may grant full faith and credit guarantees to new Postal Service oblig^ons if the 
Secretary determines that it is in the public interest to do so. There has been no such request. 

While Postal Service obligations ate not backed by the full faith and credit of the United States, 
if these obligations were to be financed in the market, as proposed by H.R. 22, they would be 
perceived by the mtuket to have Government backing because the Postal Service is part of the 
Federal Government, serves a vital pubhc mission, and enjoys a number of other statutory links 
and ties to the rest of the Federal Government, including; 

(1) The Postal Service is exempt from Federal income taxes; 

(2) The Postal Service may require the Secretary of the Treasury to purchase up to S2 
bilhon of its obligations; 

(3) At the Postal Service's request, the Secretary of the Treasury may grant full feith 
and credit guarantees to new Postal Service obligations; 

(4) Interest income on Postal Service obligations is exempt from State and local 
income taxes; and 

(5) Postal Service obligatiorrs receive special treatment for purposes of fiduciary 
investments or collateral for public deposits; 

The Postal Service benefits from its ability to borrow from the Treasury. Under existing law, the 
Secretary of the Treasruy has the right to purchase Postal Service obligations. Since the creation 
of the Federal Financing Bank (FFB) in 1973, the Secretary has exercised this right and has 
directed the FFB to finance such obligations. 

If the Postal Service were to borrow in the private maricet, even though it has Executive Branch 
status. Treasury worrld expect it to pay interest at rates approximately 30 to 70 basis points 
higher than the rates on comparable Treasury securities, based on current market conditions. In 
addition, the Postal Service would be required to pay transaction costs that would be 
substantially higher than the l/8th of 1 percent surcharge that the FFB charges to cover its 
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administrative expenses. Thus, Treasury believes that the Postal Service’s ability to access the 
least expensive financing available provides a tremendous financial benefit to the Postal Service 
and its ratepayers. 

Question 2: Is it possible for the competitive product fund to secure financing or interest rates 
lower than what is available with the Federal Financing Bank? 

Answer; Treasury does not beUeve that the Postal Service could borrow in the market either on 
its own behalf or on that of the Competitive Products Fund (a Postal Service fimd in the Treasury 
Department) at interest rates lower than the FFB’s rates. 

Question 3: Specifically, how should the firewall provisions contained in H.R. 22 be 
strengthened, changed, or structured? 

Answer: H.R. 22 would establish a firewall between the Postal Service’s noncompetitive and 
competitive postal products and operations by creating a new Competitive Products Fund in the 
Treasury and another firewall between its postal and non-postal products and operatiotts by 
creating a new corporation (the USPS Corporation) to handle non-postal products and operations, 
which would be owned by the Competitive Products Fund. In Treasury’s Match 4, 1999 
Statement on H.R.22, the Department articulated its position that both the proposed USPS 
Corporation, which Treasury views as an on-budget Federal agency, and the Postal Service, 
acting on behalf of the proposed Competitive Products Fund, should be required to borrow, bank 
and invest within the Treasury, just as other Federal entities are required to do. 

Question 4: What is the impact on postal service financing, if the postal service does not have 
the backing of the federal government? 

Answer: As a result of the perceived Government backing. Treasury would expect Postal 
Service obligations to be fittanced in the maricet at interest rates that would be approximately 30 
to 70 basis points over the rates on comparable Treasury securities, based on current market 
conditions. While these market rates would be higher than the rates provided by the FFB, they 
woitld be considered preferential rates in comparison to the borrowing rates available to private 
entities. It is not clear how the perc^tion of Government backing can be dispelled given the 
Postal Service’s Governmental status and its special statutory ties and links to the rest of the 
Federal Government 
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February 25, 1999 


The Honorable John M. McHugh 
Chainnan, Subcommittee on the Postal Service 
U. S. House of Representatives 
2157 Ra^um House Office Building 
Washington D C. 20515-6143 


Mr. Chairman; 

Thank you for your January 26, 1999 letter requesting our participation in the March 4, 1999 
hearing on H.R. 22, The Postal Modernization Act of 1999 Unfortunately, because of a prior 
commitment, I will not be able to attend. 

In li^ of my direct testimony, the following detiuls the Major Mailers Association’s (MMA) view 
on H.R. 22 for your consideration. 

First, a little background on MMA. Our association is comprised of mailers who individually 
produce over one million first-class mail pieces a month, which are mainly statements and bills. 
Our association has been extremely active in partnering with the Postal Service on classification 
initiatives as well as new product identification and implementation. We have also taken a lead 
role at the Postal Rate Commission in arguing for fair rates for first-class mailers and have been 
very successful in that regard. To date, we have been monitoring H R. 22 and now believe our 
understanding is such that our comments may be useful. 
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One of the primary drivers of H.R. 22 is the fact that a significant portion of bills, statements and 
payments will move from hard copy delivery to electronic alternatives some time in the future. 
Most of our member companies either have electronic options in place or are moving in that 
direction. However, we do believe that the majority of the bills and statements we produce will 
continue to be delivered by the United States Postal Service into the foreseeable future. 

Generally, MMA supports H.R. 22 as written and completely objects to the Postal Service’s 
recently introduced amendments. We believe these amendments do not support your efforts to 
have a strong Postal Regulatory Commission and to provide a means to have equitable rates 
across all classes of mail. We would like to comment on two broad issues that do concern us 
about H.R. 22 and they are as follows: 

• Price Cap Ratemaking 

• Private Law Corporation 

Rate Cap Ratemaking - Our members have experienced the “boom and bust” ratemaking cycle 
over the years with the Postal Service and we endorse your efforts to attempt to achieve smaller 
and predictable rate increases. We also believe that holding the Postal Service to productivity 
gains and having baseline rates established through a rate case is appropriate. However, we are 
concerned that if the baseline rates for first-class mail do not correct the current situation in which 
first-class mail makes a disproportionate contribution to institutional costs, the problem will only 
be amplified with the rate cap proposal. We request that strong guidelines be given to the Postal 
Regulatory Commission (PRC) to correct this situation and to give the PRC the ability to set 
ambitious productivity gains 

Based on an annual review by the PRC on Postal expenses and revenues, we would also request 
that the PRC be given the authority to negate a rate increase in a given year when Postal finances 
dictate that there is no need to have an increase. We would also like to see a process in which 
some years from now, the PRC could invoke a rate case to affirm that the rate for each class of 
mail is at an appropriate level. 

Private Law Corporation - We have read with great interest the testimony Chairman Gleiman 
provided to you on February 11, 1999 We have struggled for some time on how to articulate our 
problem with the Private Law Corporation (PLC) and were pleased that Chairman Gleiman was 
able to identify the issues so well We are extremely concerned that under the PLC, the Postal 
Service would have the ability to offer any service or product they so choose or even go to the 
competitive marketplace and acquire customers and competitors We believe that the Postal 
Service, through H R. 22, should be required to concentrate on their core business and let the free 
market alone. Utilizing USPS finances to move into new types of business when there is still so 
much more to be done in the core business does not make sense 
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in conclusion, we would like to see all of Chairman Gleiman’s issues debated before finalizing 
H R. 22. As with your efforts to define a fair and balanced Postal Reform bill, we have always 
found that the PRC has the best interest of the nation in mind. Thank you for this opportunity to 
comment. /) kf) 

Mury Sails - President 
Major Mailers Association 
4388 Shackleford Road 
Norcross, GA 30093 
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Statement of the Honorable Chaka Fattah 
Ranking Minority Member 
Subcommittee on the Postal Service 
Hearing on H.R. 22, the Postal Modernization Act of 1999 

Thursday, March 4, 1999 
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Mr. Chaiman, 

I am pleased to join Chairman McHugh and my colleagues at the 
second hearing on H.R.22. As a “work in progress”, hearings on the bill 
before us are necessary if we are to folly and carefolly understand the 
ramifications, debate the issues and define appropriate solutions. 

The first hearing the subcommittee held last month on H.R. 22 was 
particularly enlightening to me and my colleagues. We had quite a 
lively discussion on the merits of a private law corporation, preserving 
universal service and the need to increase pricing flexibility and offer 
volume discounts by the postal service. We learned that price caps, for 
a labor intensive industry can impact wages. Postmaster General 
William Henderson also took a minute at the hearing to remind the 
Congress and the public that unlike others, the United States Postal 
Service delivers “everywhere, to everyone, everyday”! 

Someone recently inquired as to my focus regarding postal reform 
legislation and today’s hearing. Let me put it plainly. The American 
public via a recently released Associated Press poll, is happy with the 
postal service and they believe it is doing an excellent job. I want to 
build upon the job satisfaction expressed by the American public and 
focus on “People, Prices and Service.” Postal reform must benefit the 
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public- the users and consumers of mail service mid delivery. Itmust 
not result in price “sticker shock”, or a d«;rease or degrmktion in the 
quality of services tenctered. In other words it must benefit the postal 
service and the public which relies upon it for its services. I was htqipy 
to note diat same sentiment is shared by Kenneth Allen of the National 
NewsfKiper Association. In his testimony Mr. Alta states that “to date, 
little mention has been made of the postal ‘consumer’ ot of Congress’s 
desire to lower postal rates for ratepayers.” 

As a member of Congress, it is critical that my colleagues and I 
understand the bill before us and take comfort in knowing that its 
consideration will be a positive influence on mail delivery and services, 
uphold universal service obligations and place the postal service in the 
best position possible so that it can continue its mission and take 
advantage of changes in the marketplace. 

To that end, I look forward to hearing from our panelists. I am 
pleased to hear from the Department of Justice. Your views, althou^ 
not mired in rate making schemes and postal product baskets, are 
important if we are to understand the scope of change presented in H.R. 
22. I also welcome FDX and UPS, the mainstays of parcel delivery and 
overnight service. And, where would the postal service be without its 
mailers and users - large and small, profit and nonprofit. With that. 
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thank you for coming. Rest assured your input is important 



572 


STATEMENT OF 

ADVERTISING MAIL MARKETING ASSOCIATION 
ON H.R. 22 


Mr. Chairman and members of the Subcommittee: 

The Advertising Mail Marketing Association (“AMMA”) welcomes this 
opportunity to comment on H.R. 22, a bill which would fundamentally alter the 
laws that govern the operations of the United States Postal Service. 

AMMA is committed to the realization of postal reform. The simple fact is 
that the Postal Reorganization Act of 1970, now 30 years old, no longer reflects 
the economic, technological and competitive environment in which the Postal 
Service operates and will operate in the coming millennium. If the interests of all 
Americans are to be served, the Postal Service must be enabled to respond 
flexibly to the economic, technological and marketing challenges it now faces, to 
base its pricing and service determinations on prevailing conditions in the 
marketplace rather than theoretical, abstract and fundamentally unmeasurable 
cost-of-service considerations, and to compete fairly with enterprises in the 
private sector. 

We believe the approach to postai legislative reform embodied in H.R. 22 - 
- a system of price caps and safeguards designed to prevent cross-subsidies and 
unfair competition - is conceptually sound. We also believe that the 
Subcommittee, and its able and very hardworking staff, can take satisfaction in 
the recognition that the Postai Service under its new leadership has come to 
recognize the validity of the concepts underpinning H.R. 22. 

This does not mean that we unqualifiedly endorse H.R. 22 as it stands. 
AMMA has directly, and through The Mailers Coalition for Postal Reform, offered 
suggestions for improvement to H.R. 22. Some of these changes were accepted 
when H.R. 22 was marked up in the last session of Congress, and we deeply 
appreciate the Subcommittee's responsiveness to our concerns. Other concerns 
are unresolved and we look forward to working with the Subcommittee to bring 
these issues to closure as H.R. 22 moves forward in the current session of 
Congress. 

Still less is AMMA prepared to accept all of the amendments that the 
Postal Service has now put forth. Several of the proposals that the Postal 
Service has advanced are (with some refinement or clarification) sound. Others 
are addressed to what we agree are real problems with H.R. 22 as it stands but 
miss the mark. Still others are unacceptable. 

The statement of Jerry Cerasale on behalf of The Mailers Coalition for 
Postal Reform sets forth our collective srrfutions to certain of the critical problems 



573 


associated with H.R. 22 and the Postal Service’s proposed amendmente. We 
endorse it. We submit this Statement to elaborate on certain of the issues 
addressed in The Mailers Coalition’s testimony. 

A. Negotiated Service Agreements. AMMA has been on record 
from the inception of the movement toward pos^l legislative reform - and even 
before - in support of negotiated service arrangements. These arrangements 
yMd benefits tat go far be^nd the immediate rate reduction accorded to the 
customer who has entered into the arrangement. Rather, negotiated service 
arrangements permit the Postal Service to creatively stmcture its relationships 
with tegular customers in order to maximum the most efficient use of the system, 
thereby reducing overall cost - including overhead cost - in ways which benefit 
all mailers. We are grateful tat the Subcommittee has recognized these values 
and benefits. 

We believe tat the substantive refinements to the provisions of H.R. 22 
dealbtg vdth negotiated service agreements the Postal Service has prr^josed are 
sound. Specificaliy, the Postal Service’s proposed language requiring tat NSAs 
“be designed to result in net benefits to the financial condition of the Postal 
Service or the operation of a nationwide postal system’ is both clearer and more 
accurate tan the standard now embodied in H.R. 22. The Postal Service’s 
amendment also recognizes tat it is the net effect of an NSA, not its individual 
components, tat is relevant to whether any particular negotiated serince 
agreement meets tat statKfard. 

There has been some criticism of the procedures the Postal Service has 
proposed for the implementation of negotiated service agrecrments. We believe 
that the Postal Service's position on these matters is nssunderstood. The Postal 
Service recognizes - as we do - that negotiated service agreements carmot. 
and should not, be immunized from regultary ternew atKi tat the essential 
terms of any NSA entered into must, in some tahion, be made public. But, tare 
is a question as to how regulatory review should occur. We maintain tat 
negotiated service agreements should be deemed presumptively valid, and 
should be set aside or nullified only on complaint by a comp^itor or mailer and 
tat the complaining patty should bear ta burden of establishing why a particular 
negotiated service agreement should be nullified. The legislative language ta 
Postal Service has advanced may not accurately capture these considerations, 
but ta basic approach - regulatory review only on oon^mt — is sound and, 
indeed. partfMs ta process ta FCC has used hi its tewew rtf negotaed 
telecommunications rate agreements. 

The need for legislative language to make absokrtety dear that negotiated 
service agreements are presumptivsty in the public interest and are not to be 
interfered wittr by the regulators except upon valid complaint is unavoidable. 
There is, in some quarlws. an unyiMir^ tes^srce to ta inbodudion of 
n^rtMed smwce agreements into the United States posM systmn. This 
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reluctance has persisted despite the overwhelming evidence showing that 
negotiated service arrangements have been used for decades In regulated 
industries in this country - including the telecommunications and energy 
industries - with nothing but beneficial effects. The resistance to negotiated 
service agreements has continued despite the fact that foreign postai 
administrations have been able to implement negotiated service arrangements in 
ways and on terms that have benefited all users of the postal system. Thus, we 
need more than a statute permitting such arrangements. Unless negotiated 
service agreements actually get approved, a provision in the law allowing such 
innovations would be meaningless. The solution to this problem is to place clear 
limits on the nature and extent of regulatory review. 

B. Cost Coverage for Competitive Products. The requirement of 
H.R. 22 that the cost coverage of the competitive products equal (in aggregate) 
the cost coverage of the non-competitive products (in aggregate) is very flawed. 
The proposal advanced by The Mailers Coalition on Postal Reform is a reasoned 
solution to this problem. 

No one contends that the Postal Service should be permitted to subsidize 
products in the competitive basket through revenues and profits that it derives 
from products and services in the non-competitive baskets and thereby compete 
unfairly with alternative delivery companies. The problem is that - despite its 
superficial “fairness" - this comparative cost coverage mie of H.R. 22 will not, in 
the long run, serve the interest of either maiiers of non-competitive products or 
alternative service providers. Indeed, entirely without regard to what it will do to 
the Postal Service, the comparative cost coverage rule threatens to harm its 
intended beneficiaries. 

The comparative cost coverage rule presumes that the Postal Service will 
be forced to maintain (and if necessary) raise rates for competitive products 
(taken as a whole) in order to match the aggregate cost coverage of the non- 
competitive products. The problem with this postulate is that maintaining or 
increasing competitive rates is not the only way to match coverages. Precisely 
the same result can be achieved by allowing variable or attributable costs in the 
non-competitive baskets to rise while holding non-competitive rates constant. 
This would have the effect of reducing the cost coverage of the non-competitive 
classes enabling the Postal Service to reduce rates for its competitive products. 
In other words, non-competitive mailers would not get the benefit of price caps - 
because of the continued use of cost coverages as a measure of rates - while at 
the same time the attempt to protect competitors of the Postal Service from 
“unfair competition" will also have failed. 

The real problem is that comparative cost coverages are not a measure of 
the existence or non-existence of cross subsidies or of the existence or non- 
existence of predatory prices. Nor is the rule necessary to guard against these 
legitimate concerns. H.R. 22 contains a number of structural, accounting and 
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procedural safeguards to ensure that the Postal Service and the private law 
corporation do not engage in unfair competition through predatory pricing and do 
not attempt to subsidize the offering of competitive services on the basis of 
revenues and profits derived from products in the non-competitive baskets. We, 
therefore, ask the Subcommittee to reconsider whether the comparative cost 
coverage rule is necessary. 

At the very least, the application of this comparative coverage policy ought 
to recognize that the existing coverages are presumptively just and reasonable. 
The Mailers Coalition for Postal Reform proposes, instead of a comparative cost 
coverage, that there be a minimum aggregate cost coverage for competitive 
products, that this coverage floor be computed on base rates, and that this 
aggregate floor sunset after 5 years. The compromise offered by The Mailers 
Coalition for Postal Reform deserves the Subcommittee’s serious and favorable 
consideration. 

C. The Adjustment Factor. Under H.R. 22, the postal price index is 

determined by a formula using CPI minus an “X Factor” - representing 
productivity ~ that is to be determined periodically by the Postal Regulatory 
Commission. The Postal Service proposes to eviscerate the adjustment factor. 
Under its amendments, the adjustment factor would “ordinarily” be set at zero 
and a negative adjustment factor would be allowed “only upon a written 
determination by the [Postal Regulatory Commission] that an exception ... is 
necessary because compelling evidence indicates that Postal Service 
productivity during the upcoming ratemaking cycie will consistently exceed" a 
productivity index maintained by the Bureau of Labor Statistics. This complete 
elimination of productivity considerations from the price cap formula is bad 
enough. But, the Postal Service compounds the problem by providing for a 
positive adjustment factor to deal with the issue of “exogenous costs” - costs 
over which the Postal Service has no control and that are imposed upon it by 
executive, judicial, legislative or administrative requirements. 

Under the Postal Service’s amendments, rate increases for the non- 
competitive categories of mail will aiways equal or exceed the rate of inflation, 
regardless of how well the Postal Service manages its costs. As one prominent 
member of the AMMA Board put it: “The Postal Service has removed the goalie.” 

We urge the Subcommittee to categorically reject the Postal Service’s 
proposed changes to the adjustment factor. The central premise of price cap 
regulation is that revenues should drive expenditures, rather than the other way 
around, and that the reward for maintaining rates at or below the cap is the ability 
of all postal employees to share in the resultant profits. The existence of a 
negative adjustment factor is integral to price cap rate regulation. It is the only 
means by which there can be assurance that the profits that the Postal Service 
enjoys have been legitimately earned through Increased efficiency in its 
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operations. Profits are not legitimate if they are achieved simply by raising rates 
to match the CPI. 

Price cap regulation is not designed solely to free the Postal Service from 
cost of service constraints. It is also intended to require the Postal Service to 
share with it its captive customers, through stable and reduced rates, the rewards 
to the Postal Service as an institution will receive, once it is freed from the 
artificial constraints of current law. The Postal Service’s proposal that the 
adjustment factor be set ordinarily at zero robs captive mail users of virtually all 
of the benefits that they would otherwise derive from price cap regulation. 

In his testimony before this Subcommittee last month. Postmaster General 
Henderson stated that "a reorientation” of the Postal Service "to a higher level of 
expectation in terms of efficiency, market orientation and competitiveness . . . will 
not be comfortable ... or easy." We are not insensitive to this reality. Nor does 
it serve anyone’s interest to establish standards that the Postal Service simply 
cannot meet. But, with or without H.R. 22, the Postal Service is going to have to 
face challenges In the coming millennium. Foremost among these is the need to 
increase its efficiency. There is a clear difference between setting too high a 
standard on the one hand, and, on the other, incorporating into legislation goals 
which the Postal Service must achieve in any event. Moreover, exogenous costs 
should be dealt with entirely outside of the price cap system as the FCC and 
other agencies that have implemented price cap regulation have done. In short, 
there is nothing in the Postal Service’s approach to the adjustment factor that 
merits consideration by the Subcommittee. 

D. Rate Flexibility. AMMA shares the view of the Postal Service that 
the provisions of H.R. 22 relating to rate bands are too tight and, therefore, 
unduly restrictive on the Postal Service. As we read it, under H.R. 22, each 
change in a rate of a "subordinate unit” (or rate element) that exceeds the 
maximum permitted price index (within the permitted band) must be matched by 
a reduction of another subordinate unit or rate element in the same basket so 
that effectively rate adjustments at the rate element level offset one another and 
are revenue neutral. This approach is too rigid. 

The Postal Service’s alternative is altogether too fluid. Under the Postal 
Service’s amendment, the postal price index would be determined at the basket 
level but the bands would apply, on a revenue weighted basis, to the rate 
elements. The problem with this approach is that the baskets in many cases - 
and notably in the case of Basket 4 ~ contain mail which is wholly dissimilar in all 
relevant respects. The subclasses within each basket, however, contain mail 
which, as a general proposition, has very similar characteristics. The result is 
that mailers may make very heavy use of rate elements from one or two 
subclasses within a basket but little or no use of other subclasses within the 
same basket. For example, a catalog mailer is very likely to make significant use 
of rate elements In the Enhanced Carrier Route and Standard (A) Regular 
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subclasses but will make little, if any, use of bulk bound printed matter or of 
Special Standard (B) (the “book rate”). Under the Postal Service’s approach to 
the issue of rate flexibility, it would be permitted to increase rates for one 
subclass above postal price index (up to the band) but nonetheless maintain 
consistency with the postal price index by zeroing out, or even reducing, rates - 
again within the band - for other subclasses within the same basket. 

The net effect would be that some mailers are virtually assured of 
receiving annual rate increases that exceed the postal price index. Such a result 
would be fundamentally inconsistent with the core purposes of price cap 
regulation. As applied in the postal context, price cap regulation contemplates 
that mailers with homogenous characteristics will, on average, experience 
increases that are not greater than the postal price index. Unlike the 
telecommunications field - in which each of the baskets is, in fact, composed of 
homogenous users and technologically undifferentiated services - in the postal 
environment there are very real differences between users and the nature of mail 
in each basket, and this is especially tme in Basket 4. 

Fortunately, there Is a simple and straight-forward solution to this problem 
which appropriately balances the Postal Service’s legitimate interest in greater 
rate flexibility with the basic principles of fairness that underlie the price cap 
system. AMMA submits that the Postal Service should be allowed to adjust rates 
assigned to “subordinate” rate elements within the bands. However, the law 
should provide that the average increase applied to any subclass within a basket 
may not exceed the maximum price permitted by the postal pricing index. This 
approach to rate flexibility is consistent with the approach the Subcommittee itself 
took in H.R. 3717 and, unlike either the Postal Service’s amendments or H.R. 22, 
provides the Postal Service with a very significant measure of rate flexibility 
without unfairly disadvantaging mailers. 
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Testimony of Duncan Hunter 

House Postal Service Subcommittee 
Marchs, 1999 


Mr. Chaiiman, Members of the Subcommittee, thank you for the opportunity to submit 
testimony on HR 22, the Postal Modernization Act of 1999. Since I testified before you two 
years ago, a lot has h^ened in this area. Under your leadership, Mr. Chairman, the postal 
reform bill has been rewritten in ^eat detail and contains many fine changes. My testimony will 
be targeted to one specific issue, competition by the Postal Service against private small 
businesses. 

Earlier this year, I again introduced H.R. 198, the Postal Service Core Business Act. As 
you already know, this bill seeks to protect small businesses from unfair competition by the 
United Stat^ Postal Service (USPS), while still maintaining the viability of the federal agency to 
conduct its Constitutionally mandated core business; the universal delivery of mail. 

Nearly two decades ago, an industry of small businesses called Commercial Mail 
Receiving Agents (CMRAs) began in San Diego, California. CMRAs, more commonly known 
by their commercial brand names: Mailboxes, Ete; Postal Annex; and Parcel Plus, began because 
their founders saw a need within the community for ^>eci6c services. CMRAs provide material 
and help their customers pack parcels to ensure safe delivery, they help customers idmtify the 
most e^icient and cost*efrective manner in which to send their packages; they oversee mailboxes 
and offer personalized postal services to their customers; as well as many other additional 
services. 

These services simply were not provided by the USPS five years ago. Given the rate by 
which this industry has exploded over die last two decades, however, it is clear that there was a 
need within our communities. In a very short time this industry has grown to include more than 
10,000 independently owned and operated stores located in every state in the nation. This is a 
glowing success story of small businesses in America. Unfortunately, these small businnses 
became the target of the USPS. Recognizing this d^and, the USPS decided to offer these same 
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services, in many cases right next door to the smali mom and pop stores. 

Suddenly, small CMRAs were required to compete against the federal agency that 
historically had been a partner in their efforts to deliver their services. To further complicate the 
issue, the USPS, as a federal agency, regulates the CMRA industry and has many taxpayer 
supported advantages that it uses to compete with these small businesses. They are as follows: 

1. The USPS does not charge tax mi its retail items-which results in a 5 to 10% 
advantage. 

2. The USPS is self-insured as an agency of the US government — small business 
CMRAs have to purchase insurance. 

3. The USPS does not have to make a {»i}fit — there is nothing that requires them to 
be profitable. When they are under llueat of not breaking even, they request a 
postal rate increase, similar to the one recently applied. 

4. The USPS borrows mon^ from the U.S. Federal Reserve at the most favorable 
rates — CMRAs have to borrow numey at market rates. 

5. The USPS has a congressionally authorized monopoly on the delivery of first 
class mail, the revenue of whidt can be used to subsidize other services and 
products. 

Mr. Chairman, as you know, I am a strong supporter of the U.S. Postal Service. Like 
every American I depend on the hard work and dedication of Postal Service employees for the 
timely delivery of my mail six days a week, and I want to ensure a strong USPS. Further, I 
believe that universal service is something Aat must be protected as it ties our communities 
together. I do not think, however, that the USPS should compete with private businesses by 
offering services other than standard postal services for its revenue. It is for this reason that I 
introduced H.R. 198, which states the USPS should not offer any non-postal services that it did 
not offer, nationwide, as of January 1, 1994. 

Over the last several years I have met with many representatives from the postal 
community and received much input regarding this legislation. I am hoping to work with you 
and your committee to address some of these concerns to ensure that Americans receive the best 
postal services available. Specifically, I would be interested in modifying my bill to allow.rural 
post offices, in communities that cannot support ui independent CMRA, to provide some 
additional services to their customers. I believe, however, that in communities where private 
businesses have taken the initiative to provide the services, they shouldn’t suddenly be forced to 
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compete with a federal agency. 

Mr. Chairman, you should be commended for your work on this issue. Many of the 
provisions that you are advocating will go a long way towards protecting the USPS in the future, 

I do, however, have several reservations about the expanded authority of the USPS as stipulated 
in H.R. 22. Specifically, I am concerned about the impact of the proposed Public Law 
Corporation (PLC) on small businesses across the country. 

Before the PLC could become effective as a funding offset to maintain low stamp prices, 
the corporation would have to be amongst the largest in the country. Just recently, the USPS 
implemented a one cent stamp increase, the smallest increase in more than a decade. That one 
cent is expected to yield nearly $1 billion in revenues over the next year. That exceeds the profits 
of most Fortune 500 companies, Mr, Chairman, I have deep reservations about creating a 
government mandated PLC that will compete against both big and small companies in order to 
achieve its goal of huge profits. To add to my concern, according to a recent GAO report (99- 
15), the USPS has actually lost millions in their efforts to offer non-traditional services. I know 
that you have worked hard to develop “fire walls’* and other mechanisms to keep the PLC 
separate from the USPS, however, my concerns remain. 

Mr. Chairman, I look forward to working with you and your committee in the coming 
months to perfect this bill and thereby protect small businesses fiom unfair competition with the 
U.S. Govenunent. 
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TESTIMONY OF 

ASSOCIATION OF AMERICAN PUBLISHERS 

AAP is the national association of book publishers. It has over 200 members which 
encompass large and small publishing houses, as well as university, religious and non-profit 
publishers. AAP’s members use all classes of mail for business purposes, but they particularly 
use Standard B mail - bound printed matter, special standard and library rate - to distribute 
books and other educational materials to the public. AAP members also make use of Standard A 
mail to send journals which make use of periodicals and non-profit mail classes. We actively 
participate in postal rate cases and other proceedings before the Postal Rate Commission in 
pursuit of our strong interest in an efficient and economically viable postal service. AAP 
^predates the opportunity to present its views on H.R. 22 the Postal Modernization Act of 
1999. 

AAP consistently has supported Congressman McHugh and the members of the 
Subcommittee on the Postal Service in their efforts to reform the postal rate-making system. 

AAP testified on the original version of the legislation, H.R. 37 1 7 in September 1 996 and, in 
March 1998, provided written comments to the Subcommittee pertaining to the revised version 
of the legislation. AAP continues to believe that, in the long-term, changes to the ratemaking 
process contemplated by the legislation will serve the best interests of its members provided that 
such changes result in greater rate stability and include incentives for the Postal Service to 
control costs. 

AAP believes this even though its members traditionally have benefited fiom the current 
ratemaking criterion which requires that the Postal Service consider the educational, scientific, 
cultural and informational value of the mail matter when establishing rates. Under the proposed 
legislation, this criterion would be considered only in the baseline rate case, but not for purposes 
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of establishing or changing adjustment factors in subsequent rate cycles. The current system, 
based on policy considerations which take into account the value of the mail matter such as 
books and journals, will be replaced by a process which only takes economic fectors into 
account. 

While AAP continues to believe that content should be a consideration in future rate- 
making processes, it believes that rate stability and incentives for the Postal Service to control 
costs must be the primary goal of the legislation. The need for rate stability is underscored by the 
recent rate case in which some classes of mail, particularly those used by AAP journal 
publishers, saw rates increase by as much as 8.0%. AAP believes that the legislation’s reliance 
on price-caps and banding requirements serves this goal, as does the requirement that the 
adjustment factor - which is based on productivity - be no more than zero. Over time, AAP is 
confident that its members’ interests will best be served by this rate-making model as rate 
increases will be more gradual and predictable. The legislation also contains significant 
incentives for the Postal Service to control its costs and to operate in a more efficient manner. 

AAP is concerned, however, that many of the Postal Service’s proposed changes would 
weaken these incentives and undercut the legislation’s attempt to create stability and 
predictability in the ratemaking process. For example, the Postal Service seeks to adjust the rate- 
cap by eliminating the negative adjustment factor in all but compelling circumstances. The 
Postal Service also proposes to allow adjustments that, in some cases, would exceed growth in 
the CPI and to permit cumulative banked increases to be applied on a yearly basis. AAP 
understands that this approach would be further compounded by permitting banding of over 1 .S% 
the cumulative increase. 
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The Postal Service has ignored the fact that the price-cap, the adjustment iactor and 
banding provisions set forth in H.R. 22 are designed to foster rate stability and not to permit the 
Postal Service to steadily Increase rates on a yeariy basis - rate increases that Pos^ lUte 
Commission Chairman Edward Gleiman estimates might be as much as 4.5% per year. Under 
these revisions, the rate stability contemplated by the current legilsation would no longCT exist, 
and AAP’s members would not only lose the benefit of a criterion based rate-making system 
based, in part, on content but also become subject to the possibility of fiequent and significant 
mte increase. AAP encom^^ die Subcommittee to refiain fiom nuking additior^ dianges to 
the legislation which undercuts the rate stability and incentives for the Postal Service to control 
costs that the legislation was designed to i^mote. 

There are, however, several aspects of the Postal Service’s proposed revisions which 
AAP believes should be considered. First, the Postal Service proposes that baseline rates be 
those in eff«:t eight months after the enactment of H.R. 22. Consistent with its concern that rates 
remain stable, AAP believes that there is no need for an onmibus rate case if there has been a rate 
case witlun 1 8 months of the date upon which the legislation Is en^ted. In fact, the original 
version of the legislation proposed this same exception to the omnibus rate case requirement. 

AAP also is encouraged by the Postal Service’s proposal to improve the negotiated 
service agreement provisions of the legislation. The ability of mailers and the Postal Service to 
enter into such agreements needs to be structured in a feasible manner which takes into account 
the work-sbarii^ efforts >^ch mailers are prepared to undertake in order to obtain such 
agreements. AAP believes that the Postal Service’s approach to negotiated service agreements 
provides significant incentives for mailers to maintain dieir relationship mth the Postal Service. 
Such agreements, however, must cover the costs of the agreed upon discount. Provided that tl» 
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legislation requires that such agreements cover the attributable costs of discounts, AAP believes 
that such agreements will strengthen the Postal Service’s competitive position and result in better 
service to the public. 

AAP appreciates the opportunity to provide additional testimony regarding these issues 
and commends the Subcommittee on its thorough and thoughtful approach to postal reform. 
Consistent with this approach, AAP encourages the Subcommittee to continue this process by 
ensuring that any changes to the proposed legislation not alter the original legislation’s vision of 
a fair and balanced rate-making system aimed at bringing about greater rate stability and 
predictability. AAP would welcome the opportunity to discuss these and other issues with the 
Subcommittee staff at a later time. 
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Pitn^ Bowes 

Vice President 
Federal Relations 


March 12, 1999 


The Honorable John M. McHugh 
Chairman 

Subcommittee on the Postal Service 
Committee on Government Reform 
U.S. House of Representatives 
Washington, DC 20515 

Dear Mr. Chairman: 

Thank you for the opportunity to comment on H.R. 22, the Postal Modernization Act of 

1999. 


This is oiu second opportunity to comment formally on proposed postal reform 
legislation. On April 7, 1998, Pitney Bowes commented on a previous version of H.R. 22. As 
we said then, we agree with you that the Postal Service provides a fundamental service to the 
American people -- universal mail service at affordable rates. We support efforts such as yours 
to enable the Postal Service not just to survive but to thrive and continue to provide the 
American public with a highly efficient cost-cffe<ttive communications tool. The business of the 
Postal Service is the collection, processing, transportation, and delivery of mail. 

Pitney Bowes strongly supports H.R. 22. Hus year’s version is greatly improved over 
last year’s. Those provisions that preclude the Postal Service from using its governmental 
authority, particularly its regulatory authority, to favor itself or the USPS Corporation authorized 
by the bill are important additions (see propo^ 39 U.S.C. 404a (section 305 of the bill)). 

H.R. 22 also properly seeks to clarify the mission of the Postal Service and ensure that it 
will focus on its core “postal” business. It distinguishes between “postal” and “nonpostal” 
products and prohibits the Postal Service, which remains a part of the U.S. Government, from 
providing new “nonpostal” products. 

Hie bill provides new “commercial freedom” the Postal Service says it needs. There is 
increased pricing flexibility for its “noncompetitive” postal products such as First-Class Mail, 
periodicals, and advertising mail, including limited authority to negotiate prices with individual 
customers. It also provides virtually unfettered freedom to price “competitive” postal products 
such as Express Mail, Priority Mail, and parcel post. While this proposed “commercial freedom” 
may be less than that sought by the Service (and perhaps more than that desired by its 
competitors), the bill does strike a balance by enhancing the Postal Service’s ability to compete 
while curtailing many of the inherent governmental advantages it now enjoys. 
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Discussion 


Prohibit regulatory abuses and prevent unfair competition. 

This year’s bill addresses some of the concerns Pitney Bowes raised last year. 

• It prohibits the Postal Service from using its regulatory authority to provide a 
competitive advantage to itself or its wholly owned corporation. 

• To avoid unacceptable conflicts of interest, it prohibits the Postal Service from 
competing in markets that it substantially regiilates with respect to competition. 

• It prohibits the Postal Service from investing in private sector businesses. 

• The bill establishes a more effective enforcement (complaint) process. 

Focus USPS on its core function. 


Successful businesses today all share a common philosophy: the need to maintain 
management focus on core products and competencies in order to deliver superior customer 
value. Through a process of continuous improvement successful companies become the 
providers of choice of superior core products and services to an ever-expanding customer base. 

Pitney Bowes supporte the intent of the bill to focus the Postal Service on its traditional 
responsibility of accepting, collecting, sorting, transporting, and delivering physical mail - 
letters, printed matter, and packages. We believe, however, that H.R. 22 could be improved to 
clarify what is and is not permitted by the Postal Service and to ensure that the Postal Service 
does not enter markets already served by the private sector (e.g., e-commerce, postage payment 
evidencing, and packaging services). H.R. 22 appropriately embodies the view that the private 
sector should be allowed and encouraged to continue to develop innovative, competitive 
solutions. 

Benefit the maU user. 


Postal policies, programs, and operations must be Judged by their effect on those using 
the mail system (senders and recipients). The Postal Service must not implement any policy, 
program or operation if it has the effect of discouraging or discontinuing the use of mail by 
mailers and recipients of mail. Lower prices for postal services will increase demand. But it is 
the end-to-end cost to the user that is important. 

Thus to promote the competitiveness of postal services, the Postal Service must not 
design new processes and standards or adopt new technologies that focus only on reducing the 
costs of i^ operations or only the cost of postage. Rather, it needs to take into account end-to- 
end (total system) postal costs. Any change that increases operational efficiencies but shifts 
significant costs to the users of the system is counter-productive. If the cost to the user remains 
too high and less costly alternatives exist, customers will choose other forms of messaging. 
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For example, the bill should require that in establishing rates for noncompetitive 
products, the Postal Service Directors must take into account, to die maximum extent practicable, 
costs imposed on mail users by the Postal Service. When the Postal Service requires cooperative 
efforts from its customers to cut costs or improve service and those efforts produce savings for 
the Postal Service, the customers should enjoy the benefit of those savings. “Worksharing 
discounts” are price reductions designed to recognize work performed by mailers that reduce 
processing, transportation, or delivery costs of the Postal Service. Examples of “worksharing” 
include presorting, prebarcoding, and dropshipping. Another example is metered mail. The cost 
to the Postal Service of processing metered mail is significantly less than that for stamped mail. 
Metering is a cost-effective method of payment evidencing and incentives should be provided to 
encourage its use. H.R. 22 diould require the Postal Service Directors to establish rates that 
reflect Postal Service costs avoided as a result of the worksharing efforts of its customers. 

Clarifying the distinction between postal products and nonpostal products. 

An underlying policy of H.R. 22 is that nontraditional products and services should be 
offered by the Government, if at all, only through the independent, for-profit USPS Corporation. 
The Postal Service itself should not offer these products. Pitney Bowes believes this policy 
should be clarified so that the Government’s role remains its traditional one — ^mepting, 
collecting, sorting, transportation, and physical deliveiy of mail. Sertnces already provided by 
the private sector before or after a mail piece is in the custody of the Postal Service should 
remain the province of the private sector. These services include creating or printing a mail 
piece or addressing, sorting, evidencing postage payment fmcluding the distribution of, or 
accounting for, such payment), or opening a mail piece. 

Also we believe those provisions of title 39, United States Code, relating to the general 
and specific powers of the Postal Service, should be amended to conform to the bill’s policy 
reading appropriate new services for the Postal Service to offer (see e.g., 39 U.S.C. 401, 
404(a)). 

Banking, borrowing, and inTcsting. 

H.R. 22 would relax statutory restrictions on the USFS’s banking, bonowing, and 
investing activities. Those activities today are subject to Treasury Department control. We 
agree that the USPS should be given more financial freedom to manage its cash flow and 
“make money on its money,” as proposed in H R. 22. With more than $60 billion in annual 
revenues, it has daily cash balances of hundreds of millions of dollars. The USPS, however, 
should not be allowed to invest in private sector businesses. H.R. 22 correctly prohibits this. 
We support this prohibition. 

Grant federal district court jurisdiction over actions against the USPS Corporation. 

H.R. 22 should be amended to clarify that U.S, district courts and, where appropriate. 

State courts will have jurisdiction over allegations that the USPS Corpotation has violated 
provisions of Federal law (including the unfair competition provisions of proposed 39 U.S.C. 
404a) or State law. To the maximum extent practicable, the Corporation is to be treated as a 
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private commercial entity. Thus, it should not be subject to the jurisdiction of the Postal 
Regulatory Commission, a Federal regulatory ^ency created to regulate only one Governmental 
entity, the Postal Service. 

Strengthen the **firewalls” between Postal Service and the private, for-profit USPS 
Corporation, 

Pitney Bowes proposes four changes to strengthen the “firewalls” between the USPS and 
its subsidiary, the USPS Corporation. 

First, the bill should require that at least 25 percent of the shares issued by the 
Corporation shall be offered for purchase by the general public. This ensures accountability for 
the Board of Dirwstore beyond t^t vdiich would flow to its Governmental parent the Postal 
Service. Similarly, the bill should ensure that not more the 75 percent of the shares issued by the 
Corporation may be purchased by the Postal Service. 

Second, the bill should be amended to make explicit what is only implied - the 
Corporation directors are subject to the laws of the State or States in >\1uch incorporated, 
including laws relating to fiduciary responsibility. 

Third, those provisions of the bill that exempt Corporation officers and employees from 
the “revolving door” provisions of the Ethics in Government Act (18 U.S.C. 207) should be 
deleted. These “revolving door” provisions that generally will ^ply to former officers and 
employees of the Federal Government employed by competitors of the Corporation, should 
apply to officers and employees of the Coiporation as well to preclude the Corporation from 
obtaining an unfair competitive advantage, i.e., hiring former postal officials to immediately 
represent the Corporation with their former employer, the Postal Service. 

Finally, the bill should provide that if the Postal Service provides goods and services to 
other commercial entities, it must provide equal access to those goods and services to other 
commercial entities, again ensuring the Corporation enjoys no unfair competitive advantage. 
“Commercial entity” means any corporation, company, association, partnership, joint stock 
company, firm, society, or other similar entity. 

Ensure the ability of the Postal Service and the USPS CorporatioD to adopt new 
technologies. 

Pitney Bowes believes H.R. 22’s provisions relating to unfair competition are crucial if 
the Postal Service and its subsidiary USPS Coiporation are to be given expanded “commercial 
freedom.” These provisions (proposed 39 U.S.C. 404a (section 305 of the bill)) prohibit the 
Postal Service and the Corporation from using governmental authority to affect competition or 
provide a competitive advant^e to any person. They promote a “level playing field” in the 
provision of postal and nonpostal products and services. 

Neither the Postal Service nor the Corporation, however, should be prohibited from 
conducting business with “any other person” solely because only that person, or a limited 
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number of persons, have the technology, expertise, or capacity to provide a particular product or 
service. 

Reject the USPS proposal to weaken the unfair competition provision. 

The Postal Service proposes a change to the provisions of H.R, 22 that address unfair 
competition (proposed 39 U.S .C. 404a (section 305 of H R. 22)). The USPS proposal would 
significantly narrow the application of section 404a by excepting from its prohibitions actions of 
the USPS “incidental, necessary, or appropriate to the transaction of business with the Postal 
Service . . Its explanation asserts that “the Postal Service requires the authority to prescribe 
rules, standards, and procedures for the conduct of its own business. Whether they take the form 
of mail acceptance procedures, packaging standards, or postage payment systems, these 
‘regulations’ are essential to the efficient and orderly operation of the mail system.” 

Pitney Bowes agrees that the Postal Service should be able to conduct its business 
efficiently and without the threat of unwarranted litigation, but the result of its proposed changes 
is much more. Essentially, the Postal Service amendment would perniit it to prescribe, by 
regulation, acceptance procedures (e.g., minimum volume requirements) that favor its own 
service such as it has proposed in the pending Mailing Online Case (PRC Docket No. MC98-1). 
This “exception” could also be used by the Postal Service to favor its Shipping Online program. 
Shipping Online is, in essence, a postage payment evidencing system similar to metering. 
Analogous systems provided by the private sector would be subject to Postal Service regulations 
“incidental ... to the transaction of business with the Postal Service.” These regulations could 
afford competitive advantage to the Postal Service. Similarly it could promulgate, by regulation, 
packaging requirements that favor its own packaging service (“Pack & Send”) over those 
provided by competitors such as Mail Boxes, Etc. This is the type of misuse of regulatory 
authority that H.R. 22 seeks to prohibit The amendment should be rejected. 

Reject USPS proposal to weaken enforcement (complaint) process. 

H.R. 22 includes a greatly strengthened enfon»ment process administered by the Postal 
Regulatory Commission (PRC). The PRC is given jurisdiction over complaints that allege 
violations of law by the Postal Service such as violations of provisions: 

• governing minimum and maximum rates for noncompetitive products (39 U.S.C. 

3732); 

• requiring prices for competitive products to cover attributable costs (39 U.S.C. 3743); 

• prescribing conditions to be met by new competitive products (39 U.S.C, 3763); 

• prohibiting discrimination (39 U.S.C. 403(c)); 

• prohibiting the use of regulatory authority to secure competitive advantage (39 U.S.C. 

404a); and 
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• prohibiting the offering of new nonpostal products (39 U.S.C. 404). 

In each above instance, the PRC is given the necessary authority to order appropriate relief if it 
finds a violation has occurred. 

Postal Service amendment No. 26 would eliminate the PRC’s authority to order relief in 
key instances such as where it finds unlawful discrimination or abuse of regulatory authority. 
Instead, the Postal Service proposes that “in such cases, the Commission would issue a public 
report to the Postal Service, which would then face the need to take appropriate remedid action.” 
In effect, the offending party would determine the relief, if any, that would be afforded the 
aggrieved one. This result is unacceptable and the amendment should be rejected. 

Conclusion 

Thank you for the time, effort, and care you, your colleagues on the Subcommittee, and 
your staff have devoted to modernizing the laws governing postal services in the United States. 
Thank you also for this opportunity to comment on your efforts thus far. We look forward to 
continuing to work with you as this process proceeds. 


Sincerely, 



Vice President, Federal Relations 
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Parcel Shippers Association 


March 8, 1999 


The Honorable John M. McHugh 
Chairman 

Subcommittee on the Postal Service 
Committee on Government Reform 
U.S. House of Representatives 
Washington, DC 2G515 

Dear Mr. Chairman; 

The Parcel Shippers Association (PSA) appreciates this opportunity to express its 
support for H.R. 22, the Postal Modernization Act of 1999. 

I am Win Zimmermann, the President of PSA. My company, The Swiss Colony, 
is a long-time member of PSA. The Swiss Colony, established in 1926, was the first mail 
order cheese business in the United States. Since then, we have become Santa Claus to 
the entire country. 

PSA was established in 1953. It represents about 200 businesses that use the 
United States Postal Service and other earners to ship parcels in interstate commerce. 
Many of our members are heavily dependent on the Postal Service and its ability to 
continue and compete effectively is very importtmt to us. We particularly support the 
“deregulation” of parcel post and other competitive products proposed in H.R. 22. 

PSA joined in the testimony of the Mailers Coalition for Postal Reform, and we 
fully support the views expressed in that testimony. My comments focus on two issues of 
particular importance to parcel shippers: the appropriate “mark-up” for competitive 
products, and the status of small (Standard A) parcels. 

The appropriate mark-up for competitive products. 

Packages are a big business. The Postal Service estimates that in 1997 Americans 
shipped more than 7.4 billion packages, generating $39.3 billion in revenue. And, there 
is significant competition in this maricet. The Postal Service share of the overall pie was 
$5.4 billion, and $3.8 billion of that derived fi’om Priority Mail. Different players lead 
different parts of this market. Again according to the Postal Service, the market shares 
and projected growth of the Overnight, 2-Day, and Ground package business are as 
follows; 

psa 


1211 Connecticut Ave, NW, Suite 610, Washington, DC 200364-(202)296-3690 Fax (202)296-0343 
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1997 Market Leaders 
Overnight Federal Express @ 45% 

2-Day U.S. Post^ Service @ 63% 

Ground United Parcel Service @ 83% 


Projected Growth (1998-2003) 
3.5% per year 
14% per year 
7.4% pCT year 


Under H.R. 22, package services such as Overnight, 2-Day, and Ground offered 
by the U S. Postal Service would be deregul^ed partially. The Postal Service would be 
free to set its rates and even negotiate contract rates with individual customers subject to 
two conditions. First, each rate must cover the attributable costs of the service involved. 
Second, revenues from competitive products in the aggregate must at least be sufficient to 
contribute a proportionate amount to the overhead, or common, costs of the Postal 
Service when measured against the contribution of noncompetitive products. This is the 
so-called “equal mark-up nile.” 


In postal ratemaking, overhead contribution is measured by dividing revenues by 
attributable costs to obtain a “cost coverage.” Under the equal mark-up rule, if revenues 
from noncompetitive products, as a whole, produce a cost coverage of 150%, then 
revenues from competitive products, as a whole, must be sufficient to produce a coverage 
of 150%. 


The issue here is fairness. The theory is that the equal mark-up requirement 
precludes the Postal Service from using revenues from noncompetitive products to 
unfairly subsidize rates for competitive ones. But is equal necessarily fair? 

For nearly three decades “coverages” for postal products and services have been 
set through Post^ Rate Commission (PRC) regulatory process. Overhead costs are 
“assigned” based on nine factors set out in the Postal Reorganization Act such as fairness 
and equity, value of mail service provided, and available alternative means of service (39 
U.S.C. 3622). As a general matter, those coverages have been deemed “fair.” 


H.R. 22 requires one last rate case, the Baseline Case, before the new pricing 
regime it establishes is implemented. Coverages for postal products and services will be 
determined in that case. PSA believes that those coverages should determine the 
overhead burden borne by noncompetitive products, as a whole, and competitive ones. 
This approach is preferable to establishing an arbitrary rule by statute. 

I must admit, we have been somewhat frustrated in our efforts to determine a feir 
approach by the lack of meaningful data. Despite our best efforts, we still do not have 
any official indication as to the shift in overhe^ burden that would be required by the 
equal mark-up rule. The best informal estimate we have received suggests the rule would 
require a ten percent increase in prices for competitive products. This, of course, is not 
only unfair to parcel shippers it is totally unacceptable. 


2 
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Our concerns were only heightened several weeks ago when we learned the Postal 
Service has been underestimating parcel post volumes and revenues. Indeed, in 1998 
parcel post volumes were underestimated by about 50 million pieces and revenues by 
$124 million dollars. Since costs did not change, this means the overhead contribution 
from parcels was $124 million more than the amount recommended by the PRC and 
approved by the Postal Service Governors in the last rate case. Our General Counsel’ s 
letter to the Postmaster General discussing this problem is enclosed. 

Finally, PSA agrees with the Postal Service and the Mailers Coalition that the rule 
requiring a minimum contribution from competitive products should Sunset. Five years 
seems like a reasonable period. 

Standard A parcels. 

Standard A parcels are lightweight (under 16 ounces) parcels. Under H.R. 22 
these parcels are placed in the noncompetitive category. PSA believes this is appropriate 
since there is virtually no competition to the Postal Service for this m^ket. 

The Postal Service proposed amendments, however, appear to place these 
products in the competitive category, a result that we understand was unintended. PSA 
supports the H.R. 22 approach. 

Mr. Chairman, PSA's members and member of the entire mailing community 
deeply appreciate the efforts of you, your colleagues on the Subcommittee, and your staff 
over ^e last four-plus years. We look forward to continuing to work with you as H. R. 

22 makes it journey through the legislative process. 


Sincerely, 


Win Zin^gig^ann 
President 


Enel: 
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PAITON BOGGS LLP 

inmiins ti ut 


2550 M Street. NW 
Washington. OC 20037 - 1 350 
202'457-6000 


Facsimile 202-4S7-6315 


February 03, 1999 


Umotl^J.Majr 

202 / 457-«»0 


Postmaster General Willmm Hendmon 
Ud^ States Postal Service 
475 L’ Enfant Plaza West SW, Room 10022 
Washiz^ium, D.C 202604X)10 

Dear Postmaster General 

1 am wxidng to bxit^ro your attention facts about whidi you may not be aware. Beginning "with 
die first quarter of FY 1999, the Postal Service began to utilize a different methodol^ for 
counting the revenue and volume of StandaidB parcel post. As the Postal Quarter 1 RPW 
notes, t^ new methodology was sin^tyto begin using mailing sta te ments to es timate the {^rcel 
post volume and revenue, a practice had lon^ before been adopted for odier classes and 

subclasses of mad. This more accurate method of ac<x>unting for pan^ post vdbtme and 
revenue that previous revenue aiul ^ihsme estimates were undeiTq>oited to a staggerii^ 

degree. In round nun^bers,FY 1998 parcel post pieces were underestimated fay around 50 
mnitnn^ anil the revenue produced from parro post was underestimated fay over $U4 million. 

To ptn this in perspective, (because parcel post volumes are rdbtivefy small conq)ared to other 
subdasses of maiQ, die size of the error is ^e equivalent of underestimating first dass mail by 20 
biliion pieces and $5 bdlioa 

We should point out that, white the volume and revenue estimates were inaixuime, there is no 
chan^ in the projected costs for parcel post The significance of this is that it means that, on a 
per piece basis, parcels on average cost iic Postal Service 404 less than the Postal Service 
reported to the Postal Rate Commission dutt they did. 

As a practical matter, it means that, if the correa numbers had been used in the last rate case, 
rather than pn^xiang a 9% increase for (MTcel post, die largest increase pn^Tosed fay die Postal 
Service for aoy subdass of mail, the Pos^ Service should have asked the Commisaon for a 
sidistandal rate reduction for parcel post. Based iqxinvdiat now know to be very inaccurate 
revenue and piece numbers, ^ Commission recommended an even higher rate increase for 
parcel post than you had proposed. 

The informadcm diat 1 am reporting to you in this letter has been confirmed fay your staff that 
deal widi these kinds of nundiers, and ly die staff of the Postal Rate CommissioiL 



AITIMOHE • OAILAS • OCKVCR « QHCCMSIORO • SEATTLE • WASHINGTON. OC 



596 


PAllONBOeGSup 

HlillErS II III 

Postmaster General '^niam Henderson 
February 03, 1999 
Page 2 


The quesdon it seems to us is wlutt the Postal Service intends to do to correct what is a 
manifestly inequitable rate dtuadon for parcel post users, an inequi^ that ^parent^ has oidiured 
for many years because of the inaccurate reporting of revenue and piece dsxz on parcel post to 
the Pos^ Rate Ccmimission for rate makii^ purposes. It is certainty not the first time that the 
Postal Service and the Postal Rate Commission have used inaccurate data. However, never in the 
twen^<e^tyt years that I have been dealing with the establishment of rates by the Postal Service 
and the Postd Rate Commission has ary major subclass of mail been the victim of such 
e^egiousty bad data. 

I would ^predate it very much if you could set aside time in your bu^ schofule to meet with 
the new Executive Vice President of the Parcel Shippers Association, Pierce Myers, and myself to 
discuss what posable remedies may exist to rectify this very serious injury to parcel post users. 

I win die liber^ of your office to see when it would be convenient for hfyers and 

myself to meet with you. 



limod^J.^y 

General Coun^ Parcel Sfafypers Associadon 
TJM/tcc 


bcc hfr. James Pierce bfyers 
Mr. Thomas P. McKeever 
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Association OF Priority Mail Users, Inc. 


8 180 Greensboro Drive, Suite 1070 Web: http://www.apmu.org/ 

McLean, Virginia 22102-3823 
Phone: (703) 356-6913 
Fax: (703) 356-5085 


April 27, 1999 
Hand Deliver 


Hon. John McHugh 
Chairman 

Subcommittee on the Postal Service 
Committee on Government Reform 
U.S. House of Representatives 
B349C Rayburn House Office Building 
Washington, DC 20515 

Dear Mr. Chairman: 

Thank you very much for the opportunity to present comments on behalf of the 
Association of Priority Mail Users (“ APMU”) regarding H.R. 22, the Postal Modernization 
Act of 1999. We apologize for submitting comments so close to the markup session, but 
believe that these views are Important for your Subcommittee to consider. 

We want to alert you to the fact that the proposal in H.R. 22 (section 3744), requiring 
the overall percentage contribution to institutional costs from “competitive” products to be 
equal to or greater than the percentage contribution to institutional costs from all mail, could 
badly damage the Postal Service’s flagship product. Priori^ Mail. 

Association of Priority Mail Users, Inc. 

APMU has, since its founding in late 1993, worked to protect, advance, and 
communicate the Interests and concerns of PrioriQ' Mail users, and to promote improvements 


Lori Ware Jm Wittoebel 

Piesideni Vice Presideoi 

(Amway Co^matioo) (CTC Distributioa Services, UX) 


bnlcBrogdoa 
Treasurer 
(Intuit be.) 


Joyce Ba^y 
Secretaiy 

(RJ Reyn^ Tobacco Co.) 


WilllBniJ.OISMi 
Legal Counsel 


JiAoHaldi 

Bconoimc Counsel 
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in the performance and value of Priority Mail. APMU is the only consolidated voice of 
Priority Mail users in the mailing community. 

APMU intervened as an active participant in the last two omnibus rate cases before the 
Postal Rate Commission (Docket Nos. R97-1 and R94-I), as well as several mail classification 
cases (Docket Nos. MC95-1 , MC96-1 , and MC97-2). APMU also represents Priority Mail 
users on the Mailers Technical Advisory Committee (MTAC), and publishes a bimonthly 
newsletter, APMU News. 

APMU is concerned about the possible effects of the proposed legislation not only on 
Priority Mail, but also on the long-term success of the other competitive products. 

Priority Mail 

Since enactment of the Postal Reorganization Act of 1971 , Priority Mail has grown to 
become one of the Postal Service’s most successful products. Between 1972 and 1998, 

Priority Mail volume grew 460.3 percent (from 208 million pieces in FY 1972 to 1.2 billion 
pieces in FY 1998), while the Postal Service’s revenue from Priority Mail grew 1,075 percent 
(from $353 million in FY 1972 to $4.1 billion in FY 1998). 

Further, Priority Mail now makes a hefty contribution to institutional costs. The FY 
1997 operating profit (i.e., contribution to institutional costs) of Priority Mail was $1,975.8 
million. One result of the sustained growth in Priority Mail is that its operating profit in FY 
1997 was almost 5.6 limes its entire revenue in FY 1972. The operating profit from Priority 
Mail was also 6.5 times greater than the operating profit of all Periodicals and all Standard B 
mail, combined. Viewed differently, the operating profit from Priority Mail exceeded the 
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combined operating profit of all domestic and international postal classes of mail and special 
services combined, excepting First-Class Mai and Standard A Mail. 

CompetitiTe Products 

Of the “competitive” basket of products (Priority Mail, Express Mail, Mailgrams, and 
certain categories of Parcel Post and Internationa! Mail), Priority Mail contributes by far the 
greatest share to institutional costs (according to tte projection of Test Year 1998 after rates in 
Schedule 1, Appendix G of the Commission’s Op. & Rec. Dec. in Docket No. R97-1). This is 
shown in Table 1, below. (Single-piece international mail and single-piece parcel post would 
be treated as non-con^etitive products under H.R. 22, but a breakout of data for these 
categories is not available to us.) 

Tablet 

CompetitiTe Products 

Revenue and Contribudon to Institutional Costs 
(Test Year 1998 After Rates) 

Contribution to 




Revenue 

Distrilnition 

Institutional Costs 

Distribution 



($ 000) 


($000) 

m 

1. 

Priority Mail 

$4,019,575 

55.5% 

$1,599,968 

76.6% 

2. 

International Mail 

1,643,844 

22.7% 

331,464 

15.9% 

3. 

Express Mail 

829,118 

11.5% 

99,059 

4.7% 

4. 

Parcel Post 

740,510 

10.2% 

54,600 

2,6% 

5. 

Mailgrams 

4,680 

0.1% 

4,113 

0.2% 


TOTAL 

$7,237,727 

100.0% 

$2,089,204 

100.0% 


As Table 1 shows, 

according to the Commission’s Docket No. R97-3 

i projections, 


among the competitive products, the contribution to institutional costs by Priority Mail (76.6 
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percent) is disproportionately high, coirqjared to its revenues (55.5 percent). Consequently, 
Priority Mail will bear the greatest burden of ai^ rate floor imposed on competitive products 
as a whole, such as the requirement that the competitive products have a collective cost- 
coverage ratio which is equal to or greater than the collective cost-coverage ratio for all 
products. Currently, again using the Commission’s Docket No. R97-1 Test Year After Rates 
data projections, the collective cost-coverage ratio for competitive products is 1.41, and the 
collective cost-coverage ratio for all products is 1.56. In order to comply with the equal cost- 
coverage provision, the competitive products would have to contribute an additional $794 
million to institutional costs. The rate impact If the additional contribution is distributed in 
proportion to the existing contribution is set out in Table 2, with Priority Mail showing a 
staggering 58 cent average per-piece rate increase: 


Table 2 

Competitive Products Cost-coverage Shortfall 
Distributed By Current Contribution 



Additional 
Contribution (000) 

Percentage Rate 
Increase 

Increase 
per piece 

Priority Mail 

$608,183 

15 percent 

$0.58 

International Mail 

$126,241 

8 percent 

$0.13 

Express Mail 

$ 37,317 

5 percent 

$0.64 

Parcel Post 

$ 20,643 

3 percent 

$0.10 

Mailgrams 

$ 1,388 

34 percent 

$0.33 


Of course. Table 2 does not take into account the effect that such large rate increases would 
have on volume. Reductions in volume would i^ed to be offset by even higher rate increases. 
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The Postal Service’s competitive product ^ relatively demand-elastic, and lag behind 
their private coimterparte in competitive features aich as delivery confirmation with track-and- 
trace, insurance, and highly reliable delivery performance and guaranteed delivery, so their 
positions in their respective markets are quite precarious. Priority Mail’s growth has in recent 
years trailed tiiat of its competition, losing market share, and Priority Mail cannot sustain a 
large rate increase. 

APMU recognizes the desire to ensure that the coverage on products which face outside 
competition not be set so low that the burden of institutional costs falls exclusively on 
monopoly or noncompetitive products, but the equal contribution provision of HR 22 would 
not accon^lish this, even with the addition of much-needed flexibility provided in the 
substitute amendment to the bill. The unintended consequence of the equal contribution 
provision in the long run, even with the limited authority the Postal Regulatory Commission 
would have under the substitute version of the bill, would be to price the Postal Service out of 
these competitive markets and to place greater burdens on monopoly and other captive mailers. 
Indeed, this is undoubtedly what some supporters of the provision, including those who 
con^ete with Priority Mail, have in mind. 

The cost-coverage requirement places too much formalistic emphasis on cost-coverage 
ratios as a measure of the fairness of the rate schedule as between competitive and 
noncompetitive products. The emphasis should be placed on preserving and increasing total 
contribution to institutional costs from die competitive basket of products. The volume of 
Priority Mail has consistently grown much faster than th^ of any other major product, as has 
Priority Mail’s contribution to institutional costs. It better serves long-term stability to realize 
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moderate per-piece profits from greater volume dian to realize greater per-piece profits from a 
smaller, perh^s declining volume base. 

The measure of fairness in rate design should not be restricted solely to a con^arison of 
cost-coverage ratios. For example, in the most recent rate case before the Postal Rate 
Commission, Docket No. R97-1, the Commission’s rate design established a collective cost- 
coverage ratio for “competitive” products of 1.41, and a collective cost-coverage ratio for all 
product of 1.56.‘ At the same time, while competitive products as a whole cover nearly 10 
percent of the Postal Service’s institutional costs, they only amount to only 1.2 percent of 
Postal Service volume. Viewed another way, competitive products contribute $0,891 per 
piece, over eight times the overall average per-piece contribution of $0. 108. This is especially 
the case for Priority Mail, which has borne an increasing share of the burden of institutional 
costs, as shown by Table 3, below. 


‘ Please note that since, by current law, all Postal Service products must cover their 
own costs, the noncon^jetitive products can not be said to be “subsidizing” the competitive 
products. 
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Table 3 

Contribudon to Institudonal Costs By First-Class and Priority Mail 
(Test Year 1998 After Rates) 



Contribution to Institutiorul Ctosts at 
Commission’s Rates 
($, 000) 

Share of 
Contribution to 
Institutional Cost 


PRC 

Docket 

No. 

First-Class 

Letters 

(1) 

Priority 

Mail 

(2) 

Sum 

(3) 

First- 

Class 

Letters 

(4) 

Priority 

Mail 

(5) 

Source 

(6) 

R97-1 

14,044,293 

1,599,968 

15,644,261 

89.77% 

10.23% 

App. G, Sc. 1 

R94-1 

13,436,327 

1,361,712 

14,798,039 

90.80% 

9.20% 

App. G, Sc.l 

R90-1 

10,524,359 

858,677 

11,383,036 

92.46% 

7.54% 

App. G, Sc.l 

R87-1 

8,192,558 

543,262 

8,735,820 

93.78% 

6.22% 

App. G, Sc.l 

R84-1 

5,949,439 

481,715 

6,431,154 

92.51% 

7.49% 

App. G, Sc. 1 


Further, the cost-coverage requirement in combination with the rate cap on 
noncompetitive products would inevitably serve as a strict rate floor for the competitive 
products. The rate cap on noncompetitive products could severely limit the contribution to 
institutional costs by noncompetitive products, and the remainder of institutional costs would 
have to be met by the competitive products. As discussed above, the requirement for a 
minimum overall competitive cost-coverage ev«ituaiJy could cause the collapse of competitive 
product volume and thereby the collapse of total competitive product contribution to 
institutional costs. The shortfall in institutional co^ would then have to be met by the 
noncon^titive products, which would likely necessitate rate increases for noncompetitive 
products that exceed the rate cap provision. Therefore, the cost-coverage and rate cap 
provisions would inevitably conflict. Both should not be enacted as written. 
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An Alternative Approach 

Although we understand that the minimum markup requirement is considered by some 
to be one of the important safeguards in die Postal Modernization Act of 1999, we have 
attempted to arrive at an alternative approach. We have not had the opportunity to conduct a 
full study of this approach, but nonetheless offer it now subject to further examination. 

As is shown in Table 1, above, the competitive classes of mail currently contribute 
approximately $2. 1 billion to the institutional costs of the Postal Service. This $2. 1 billion 
r^resents 9.7 percent of the Postal Service’s total instiftitional costs of $21.6 billion. 

Although the contribution requirement included in the current version of H.R. 22 would have 
the power to prevent the competitive classes’ contribution to institutional costs from decreasing 
due to through an “unfair” rate cut to a competitive class (a largely groundless fear of the 
Postal Service’s competitors), it would not have the power to prevent decreases in contribution 
to institutional costs due to a dramatic loss of volume caused by a staggering rate increase. 

An alternative, which advances the same purposes as the current version of H.R. 22, 
but without the unintended consequences described above, could be to establish a floor on the 
total contribution to institutional costs from die ctm^titive classes, expressed both as an 
absolute dollar amount (currently $2. 1 billion) and as a percentage of total institutional costs 
(currently 9.7 percent), whichever results in the greater contribution. Initially, the floor could 
be determined during the baseline rate case, and thereafter reviewed annually by the Postal 
Regulatory Commission and adjusted whenever the tevel of institutional costs has changed, 
whenever an existing noncoiiq)etitive product is transferred between the competitive and 
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noncompetitive categories, or whenevw the demarai for the competitive producte changes 
significantly. 


Conclusion 


If Priority Mail and the other con^titive products are to remain as significant 
contributors to the success of the Postal S^vice, the Postal Service should not be required to 
achieve legislatively-required maricups from the con:^>etitive products, at the expense of 
achieving maximum profits from the con^titive products. 

If the minimum markup provision rwnains in the bill as written, APMU must go on 
record opposing what will have a disastrous effect on the Postal Service’s most successful 
product. 

If APMU can be of any further assistance to you or your staff, please do not hesitate to 
contact us. 

Sincerely yours, 

Lori Ware 

President 

cc: Rep. Chaka Fattah 

Rep. Benjamin Gilman 
Rep. Mark Sanford 
Rep. Steven LaTourette 
Rep. Dan Miller 
Rep. Major Owens 
Rqp. Danny Davis 
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